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FANNIE LOU HAMER, ROSA PARKS, AND 
CORETTA SCOTT KING VOTING RIGHTS ACT 
REAUTHORIZATION AND AMENDMENTS ACT 
OF 2006 (PART H) 


THURSDAY, MAY 4, 2006 

House of Representatives, 

Subcommittee on the Constitution, 

Committee on the Judiciary, 

Washington, DC. 

The Subcommittee met, pursuant to notice, at 2:45 p.m., in Room 
2142, Rayburn House Office Building, the Honorable Steve Chabot 
(Chairman of the Subcommittee) presiding. 

Mr. Chabot. The Committee will come to order. This is the Sub- 
committee on the Constitution. We welcome everyone here this 
afternoon. This is the second hearing that this Committee has had 
today and it’s actually the 12th hearing that we have had on the 
Voting Rights Act since we started this process about 7 months 
ago. 

And as I mentioned, this is the Subcommittee on the Constitu- 
tion. I’m Steve Chabot, the Chair, and this is the second of two leg- 
islative hearings the Committee is holding on H.R. 9, which is the 
“Voting Rights Act Reauthorization and Amendments Act of 2006.” 

I would like to thank our witnesses for being here this afternoon. 
And I gave a longer opening statement this morning; therefore, I 
will keep my remarks relatively short this afternoon. 

This afternoon’s hearing will focus specifically on the provisions 
of H.R. 9 that reauthorize section 203, the bilingual election assist- 
ance provisions, for an additional 25 years and makes certain 
amendments to section 203 to reflect recent changes to the United 
States Census Bureau’s methods of collecting data. 

In addition to these provisions we will discuss concerns expressed 
by many about what is required of jurisdictions covered by section 
203, especially as interpreted, administered, and enforced by the 
Department of Justice. 

English has been, and continues to be, the force that unified this 
country, and speaking English should be a requirement which all 
citizens of this country meet. However, the record shows that many 
of our citizens experience barriers to the political process because 
of language impediments, which our witnesses will discuss further 
today. 

In reauthorizing section 203, the Committee seeks to ensure that 
all citizens continue to have the opportunity to participate in the 
political process, including those who are continuing their efforts to 

( 1 ) 
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learn English. However, we must also ensure that we provide need- 
ed assistance to municipalities so that these obligations do not be- 
come overly burdensome. 

As I said, we look very much forward to the panel, the very dis- 
tinguished panel that we have here before us this afternoon. 

And at this time I note that Mr. Nadler is coming shortly. I don’t 
know if, Mr. Scott, you wanted to make an opening statement or 
if you wanted to wait until Mr. Nadler comes or if you would like 
to speak on your own. 

Mr. Scott. I would like to speak on my own, if you don’t mind. 

Mr. Chabot. The gentleman is recognized for 5 minutes. 

Mr. Scott. And recognize Mr. Nadler as the Ranking Member 
when he appears. 

Mr. Chabot. That’s fine. 

Mr. Scott. Thank you, Mr. Chairman. I want to thank you, as 
we mentioned this morning, for the hard work that you have done 
on a bipartisan basis with Representative Watt and others. Appre- 
ciate the hard work that you have put in to get us to the point 
where we are now. 

Mr. Chairman, in the 40 years since its passage, the Voting 
Rights Act has guaranteed millions of minority voters a chance to 
have their voices heard and their votes counted. The number of 
Black elected officials has increased from just 300 nationwide in 
1964, the year before the Voting Rights Act, to more than 9,100 
today. Poll taxes, literacy tests, and other discriminatory schemes 
that once effectively closed the ballot box have been dismantled. 
The process has also opened the political process for many of the 
nearly 6,000 Latinos who now hold public office, including more 
than 250 that serve at the State or Federal level. 

Section 203 was added to the Voting Rights Act in 1975 and re- 
quires certain jurisdictions to make language assistance available 
at polling locations for citizens with limited English proficiency. 
These provisions apply to four language groups: American Indians, 
Asian Americans, Alaskan natives, and those of Spanish heritage. 
A community with one of those language groups will qualify for 
language assistance if more than 5 percent of the Voting Act citi- 
zens in the jurisdiction belong to a single language minority and 
have limited English proficiency, or more than 10,000 voting-age 
citizens in the jurisdiction belong to a single language minority and 
have limited English proficiency, and the illiteracy rate among citi- 
zens with the language minority is higher than the national aver- 
age. 

Mr. Chairman, it is significant that these thresholds mean that 
there is a critical mass, possibly sufficient to vote somebody out of 
office, and therefore there would be an incentive to try to discour- 
age those people from voting. This requirement requires that if you 
have that kind of critical mass, you have to provide the language 
assistance. 

Mr. Chairman, registration and voting materials for all elections 
must be provided to the minority group in the minority language 
as well as in English. Oral translation during ah phases of the vot- 
ing process, from registration to Election Day poll workers, is also 
required. Jurisdictions are permitted to target the language assist- 
ance to specific voting precincts or areas where they are needed. 
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It is crucial that everyone in our democracy have a right to vote. 
Yet having a right legally is meaningless if certain groups of peo- 
ple, such as those with limited English proficiency or those who are 
disabled, are unable to accurately cast their ballot at the polls. Vot- 
ers may well be informed of the issues and candidates but to make 
sure their vote is accurately cast, language assistance is necessary 
in certain jurisdictions with concentrated populations of limited 
English-proficient voters. 

It is important to note, Mr. Chairman, that those who are born 
in Puerto Rico are American citizens, and yet they may not be flu- 
ent in English. And even though most new citizens are required to 
speak English, they still may not be sufficiently fluent to partici- 
pate fully in the voting process without much-needed assistance. 

Before language assistance provisions were added to the Voting 
Rights Act, many Spanish-speaking citizens just did not bother to 
register to vote because they could not read the election material 
and could not communicate with poll workers. The fact is that lan- 
guage assistance has encouraged these and other citizens of dif- 
ferent language minority groups to register and vote and fully par- 
ticipate in the political process, which is healthy for our democracy. 

Mr. Chairman, the language assistance is not costly. One of the 
reasons is that a lot of the compliance doesn’t cost anything extra 
at all. That is because if you have to hire a poll worker anyway, 
hiring a poll worker who is bilingual doesn’t cost you any more 
than the poll worker you had to hire. And so, therefore, many of 
the so-called expenses involved are not expenses at all. 

The compliance is extremely — the cost of compliance is extremely 
limited. So section 203, which we’re having a hearing on today, is 
essential to ensuring fairness in our political process and equal op- 
portunity for all Americans and it is imperative that this provision 
be renewed. 

Thank you, Mr. Chairman. 

Mr. Chabot. Thank you very much, Mr. Scott. 

The gentleman from Elorida is recognized if he would like to 
make an opening statement. 

Mr. Eeeney. That is not necessary, Mr. Chairman, thank you. 

Mr. Chabot. Thank you very much, Mr. Eeeney. The gentleman 
from North Carolina, Mr. Watt, is recognized. 

Mr. Watt. Thank you, Mr. Chairman. I’ll be brief I want to ask 
unanimous consent to submit my entire statement for the record. 
But I feel like I need to address a couple of things. 

Mr. Chabot. Without objection, so ordered. 

Mr. Watt. Number one, this morning one of the witnesses sug- 
gested that we had predetermined what would be in this bill before 
we had any hearings, and somehow contrived the process of what 
would be in the bill rather than using the hearings as a construc- 
tive means of informing us. 

And I, of course, denied that. And there is not a clearer example 
of that than this — than the language provisions. I mean, if I were 
drawing these language provisions, I think they would be different. 
And while I stand behind the bill and understand that it is a prod- 
uct of bipartisan agreement, everybody needs to know that. 

Second, there is this notion that perhaps this ought to be part 
of the immigration debate or is connected in some way, and that 
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when we talk about these language provisions, that it is about 
Mexicans or members of the Arab community. 

I would just point out that, really, the Hispanic community has 
been probably the least of the language minorities that has been 
aggressive about this, because in most places they already exceed 
the threshold that the statute provides for. So it is not something 
that, if they were advocating solely for themselves, would be as 
much of an issue. I don’t mean to minimize it, but it certainly — 
people need to understand that in Chicago, voluntary voter assist- 
ance is provided in Polish, Russian, Greek, German, Korean, and 
Serbian. In Boston, in Spanish, Haitian Creole, Cape Verdian Cre- 
ole, Vietnamese, Portuguese, Chinese and Russian. 

So this is not about the kind of typical immigration debate that 
is going on in another context in our legislative environment here. 

I would just conclude by saying that the bill before us today ex- 
tends the current language assistance provisions of the Voting 
Rights Act and that is supported by the record, not something that 
was backed into or dealt with in some arbitrary fashion. It does not 
discourage or prohibit any State or political subdivision from doing 
more to open this process to more voices, thereby enhancing our de- 
mocracy. 

I think the bill struck a good balance on this, and while if I were 
drawing the bill solely by myself I might have done differently, I 
certainly intend to support the provisions that are in the bill. 

And I yield back the balance of my time. 

Mr. Chabot. The gentleman yields back. 

And we also have three — ^before we had one other as well — Mem- 
bers; two of whom are Members of the full Judiciary Committee 
and not actually Members of this Committee, and two who are not 
Members of the Judiciary Committee at all. What our practice has 
been thus far in this is to allow those Members to have 5 minutes 
which they can choose to use either for an opening statement or 
questioning the witnesses. Or if they would like to, they can divide 
it up and take 2 minutes for an opening statement and 3 minutes 
for questioning. At your discretion, however you would like to do 
that. 

And two of the Members here are representing their various cau- 
cuses. One is the distinguished Member, Charlie Gonzalez from 
Texas, who is the Chairman of the Congressional Hispanic Caucus. 
And we welcome you here, as always, very good friend of mine, 
Charlie. 

And we also are joined by the very distinguished gentleman from 
California, Mr. Honda, who is the Chairman of the Asian Pacific 
American Caucus. 

And we also have two Judiciary Members here: Sheila Jackson 
Lee from Texas and Linda Chavez from California. 

Ms. Sanchez. Sanchez. 

Mr. Chabot. What did I say? 

Ms. Sanchez. Chavez. 

Mr. Chabot. I’m sorry; I apologize. I don’t know what I was 
thinking. 

Ms. Sanchez. Thank you for not calling me Loretta. 

Mr. Watt. We think that is the ultimate insult. 
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Mr. Chabot. I’m not going to touch that. I didn’t say it either. 
In fact, I didn’t even laugh. 

Ms. Jackson Lee, do you want to use your time now or do you 
want to use your time for questioning? 

Ms. Jackson Lee. I will split my time and very briefly say that 
all eyes are on this Committee and on this Congress, on the reau- 
thorization of the Voting Rights Act, primarily because of the path- 
way and the opportunity that was given through the original pas- 
sage in 1965. 

I am very eager to hear the testimony of the witnesses and I as- 
sociate with words that I will be supporting this legislation. 

And my only comment I think I came in on Mr. Watt’s com- 
mentary, so I don’t want to suggest that this is what he was say- 
ing, but I am interested in the idea that there are many languages 
in the United States, and I hope that we will have an opportunity 
prospectively to be assured that everyone who is in the United 
States has a right to vote. And that the fact that language inter- 
pretation or different language is necessary to exercise the right of 
a citizen, they should not be penalized nor should they be con- 
demned. So I think any attempt to condemn, because language is 
needed to make sure that your right to vote is exercised, should be 
eliminated from our discussion and we should move forward. 

With that, I yield back. 

Mr. Chabot. Thank you very much. The gentlewoman has 4 min- 
utes remaining for questioning. Thank you. 

The gentlewoman from California, Ms. Sanchez, is recognized. 

Ms. Sanchez. Thank you, Mr. Chairman. I am going to reserve 
my time for questions. 

Mr. Chabot. Duly noted. Mr. Gonzalez. 

Mr. Gonzalez. I also reserve my time for questioning. 

Mr. Chabot. Thank you. Mr. Honda. 

Mr. Honda. Thank you, Mr. Chairman. I will take a few minutes 
to make comments. 

Mr. Chairman, Ranking Member Nadler, and Members of the 
Subcommittee, I want to thank you for allowing me to make an 
opening statement at this important hearing on the reauthorization 
of the Voting Rights Act. 

Just 2 days ago H.R. 9, the Voting Rights Act Reauthorization 
Amendments Act, was introduced to strengthen and renew the Vot- 
ing Rights Act for another 25 years. I am proud to be an original 
cosponsor of this historic measure. I would like to personally thank 
the Members of this Committee for their diligent work in con- 
ducting a thorough review of the VRA. 

Mr. Chairman, your Committee’s extensive hearing record 
showed that while substantial progress has been made in the area 
of voting rights over the last 40 years, the provisions of the VRA, 
including temporary provisions, remain a necessary part of our ef- 
forts to protect the rights of every American voter. 

Last year I had the honor of being with our distinguished col- 
league, Congressman John Lewis, and others in Alabama to com- 
memorate the 40th anniversary of Bloody Sunday. On that day on 
March 7, 1965, on the Edmund Pettis Bridge outside of Selma, Ala- 
bama, the Vivil Rights Movement continued its unwavering steps 
forward. As we all know, civil rights activists, led by Dr. King, took 
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to the streets in a peaceful protest for voting rights for African 
Americans. They were met with cluhs and violence. This dramatic 
event helped the Nation understand what was at stake. 

What makes the promise of this Nation a reality is the ability 
to vote. The VRA helps to ensure that everyone who is eligible to 
vote has that opportunity. This month is Asian Pacific American 
heritage month and I’m here to underscore the point that the right 
to vote is keenly felt by the Asian and Pacific islander American 
community. 

Chinese Americans could not vote until Chinese Exclusion Acts 
of 1882 and 1892 were repealed in 1943. First-generation Japanese 
Americans could not vote until 1952 because of the racial restric- 
tions contained in the 1790 naturalization law. More recently, lan- 
guage minority citizens were often denied needed assistance at the 
polls. In the 1975 amendments to the Voting Rights Act, such lan- 
guage assistance became required in certain situations, and I sub- 
mit to you today that section 203’s impact and importance to lan- 
guage minority communities has only grown. 

When I was a supervisor in Santa Clara County, California, I led 
an effort to get sample ballots printed in English and Chinese. And 
I know firsthand how important this was to the community. Their 
participation increased by 11 percent. And the Vietnamese ballots, 
we made them available upon request. 

I am looking forward to hearing from our distinguished panel 
today. I am especially looking forward to important testimony from 
my good friend, Karen Narasaki, President and Executive Director 
of the Asian American Justice Center. Karen Narasaki and AAJC 
have been at the forefront of protecting the rights of Asian Ameri- 
cans. The record of evidence established in her testimony will clear- 
ly show the importance of section 203 and other provisions of the 
Voting Rights Act. 

Again I thank the Chair and Ranking Member and Sub- 
committee Members for allowing me to make this statement today, 
and I yield back. 

Mr. Chabot. Thank you, Mr. Honda, and you have 2 minutes re- 
maining. 

We would now like to — after stating that, without objection, all 
Members would have 5 legislative days to submit additional mate- 
rials for the hearing record — we will introduce our distinguished 
panel this afternoon. 

Our first witness will be Ms. Rena Comisac. Ms. Comisac was ap- 
pointed Deputy Assistant Attorney General for the Civil Rights Di- 
vision of the U.S. Department of Justice in October of 2005, and 
Principal Deputy Assistant Attorney General in April of 2006. Prior 
to joining the Civil Rights Division, Ms. Comisac served as Deputy 
Chief of Staff for the Criminal Division. From 1998 to 2000 she 
worked as Assistant U.S. Attorney for the middle district of Geor- 
gia, where she prosecuted asset forfeiture in white collar crimes 
cases. 

Ms. Comisac served as a staffer on the U.S. Senate Permanent 
Subcommittee on Investigations from 1997 to 98 and 2000 to 2001. 
In addition, she served as staff on the Senate Judiciary Committee 
from 2001 to 2004. We welcome you here this afternoon, Ms. 
Comisac. 
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Our second witness will be the Honorable Chris Norby. Mr. 
Norby was elected to the Orange County Board of Supervisors in 
March 2002. He was sworn in as the Supervisor of the Fourth Dis- 
trict on January 6, 2003. Prior to his election to the Board of Su- 
pervisors, Mr. Norby served on the Fullerton City Council since 
1984. He also served 3 years as the Mayor of Fullerton. His 18 
years of public service place him among the most senior of Orange 
County’s elected city officials. As a member of the Orange County 
Board of Supervisors, Mr. Norby works to implement structural re- 
form for local governments. We welcome you here this afternoon, 
Mr. Norby. 

Our third witness is Karen Narasaki. Ms. Narasaki is President 
and Executive Director of the Asian American Justice Center. 
AAJC is a nonprofit, nonpartisan civil rights organization whose 
mission is to advance the human and civil rights of Asian Pacific 
Americans through advocacy, public policy, public education and 
litigation. 

Ms. Narasaki serves in a number of leadership positions in the 
civil rights and immigrant rights communities. She is Vice Chair 
of the Leadership Conference on Civil Rights. She is also the Vice 
President of the Coalition for Comprehensive Immigrant Reform 
and the Chairperson of the Rights Working Group. Before joining 
AAJC, Ms. Narasaki was the Washington, D.C. representative for 
the Japanese American Citizens League. Prior to that, she was a 
corporate attorney at Perkins Coie in Seattle, and served as a law 
clerk to Judge Harry Pregerson on the U.S. Court of Appeals for 
the Ninth Circuit. We welcome you here, Ms. Narasaki. 

And our fourth and final witness is Dr. James Thomas Tucker. 
Dr. Tucker is a Voting Rights Consultant for the National Associa- 
tion for Latino Elected and Appointed Officials Education Eund, 
with expertise in redistricting and voting rights law. He is also a 
former senior trial attorney with the voting section of the Depart- 
ment of Justice. Dr. Tucker’s litigation experience at the Justice 
Department included Georgia v. Ashcroft, minority language assist- 
ance cases under section 203, and Eederal observer coverage, to 
name a few. He has also published numerous articles on the Voting 
Rights Act and voting law, including “Minority Language Assist- 
ance Practices in Public Elections.” we welcome you here this after- 
noon, Mr. Tucker. 

Eor those of you who may not have testified before a congres- 
sional Committee, we have what is called the 5-minute rule. That 
is the time allotted to each of you to give your testimony. We actu- 
ally have two timepieces up there where there will be a series of 
lights. The green light will be on for 4 minutes. The yellow light 
is a warning to let you know you have 1 minute remaining. And 
when the red light comes on, we would appreciate it if you would 
wrap up as close to that as possible. We won’t gavel you down im- 
mediately, but if you could stay within that we would be appre- 
ciative. And we will also restrict ourselves to 5 minutes in ques- 
tioning you all as well. 

It is also the practice of this Committee to swear in ah witnesses 
appearing before it. So if you wouldn’t mind, if you could all please 
stand and raise your right hands. 

[Witnesses sworn.] 
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Mr. Chabot. All witnesses have indicated in the affirmative. And 
we will now hear from our first witness. 

Ms. Comisac you are recognized for 5 minutes. 

TESTIMONY OF RENA COMISAC, PRINCIPAL DEPUTY ASSIST- 
ANT ATTORNEY GENERAL, CIVIL RIGHTS DIVISION, DEPART- 
MENT OF JUSTICE 

Ms. Comisac. Thank you, Chairman Chahot. 

Mr. Chabot. And you all need to turn the mike on. You did, hut 
you will need to turn the mike on. 

Ms. Comisac. It is my privilege this afternoon to provide you 
with an overview of the Justice Department’s enforcement of the 
minority language sections of the Voting Rights Act. Under this 
Administration, the Justice Department has undertaken the most 
extensive sections 203 and 4(f)(4) enforcement activities in history. 

The initiative began immediately following the Census Bureau’s 
2002 determinations as to which jurisdictions are covered under 
section 203. The Civil Rights Division not only mailed formal notice 
and detailed information on section 203 compliance to each of the 
296 covered jurisdictions, but we also initiated face-to-face meet- 
ings with State and local election officials and minority community 
members in the 80 newly covered jurisdictions to explain the law, 
to answer questions, and to foster the implementation of effective 
legal compliance programs. That is an effort that has been a con- 
tinuing one in the Justice Department. 

In August 2004, the Assistant Attorney General for the Civil 
Rights Division mailed letters to the 496 jurisdictions covered by 
sections 203 — or 4(f)(4) — reminding them of their obligations in the 
November 2004 general elections and offering them guidance on 
how to achieve compliance. This was the first blanket mailing to 
the section 4(f)(4) jurisdictions since shortly after their original des- 
ignations in 1975. 

The division’s voting section has been systematically requesting 
voter re^stration lists and bilingual poll assistance data from all 
covered jurisdictions. This information is then reviewed to identify 
polling places with a large number of minority language voters and 
to ascertain whether the polling places are served by a sufficient 
number of bilingual poll officials who can provide assistance to vot- 
ers. 

We fully recognize that comparing voter registration lists to the 
Census Bureau’s Spanish surname list, place of birth data, or other 
data, are imperfect measures of the language need in a precinct. 
We use such data as a mere starting point in our investigations. 
We also suggest it as a convenient starting point for local election 
officials, in trying to determine how and where best to meet the 
needs of their voters. 

The division is also systematically looking at the full range of in- 
formation provided by covered jurisdictions to voters in English, 
and determining whether the same information is being made 
available to each minority language community in an effective 
manner and whether necessary translated materials are actually 
provided at the polling places. 

These efforts have borne abundant fruit. Since 2001, this Admin- 
istration has filed more minority language cases under sections 4 
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and 203 than in the entire previous 26 years in which these provi- 
sions have been applicable. The lawsuits filed in 2004 alone pro- 
vided comprehensive minority language programs to more citizens 
than all previous sections 203 and 4(f)(4) suits combined. 

Among these cases were the first suits ever filed under section 
203 to protect Filipino and Vietnamese voters. We recognize, of 
course, that States and local jurisdictions do not have unlimited 
budgets. We thus encourage and work with local election officials 
to identify the most efficient channels of communication to get in- 
formation effectively to the language minority community at low 
cost. 

Our lawsuits have significantly narrowed gaps in electoral par- 
ticipation. In Yakima County, Washington, for example, Hispanic 
voter registration went up more than 24 percent in less than 6 
months after resolution of the division’s section 203 lawsuit. In San 
Diego County California, Spanish and Filipino registration was up 
21 percent, and Vietnamese registration was up more than 37 per- 
cent within 6 months of the division’s enforcement action. 

The division’s minority language enforcement efforts likewise 
have made a tremendous difference in enhancing minority rep- 
resentation in the politically elected ranks. For example, a memo- 
randum of agreement in Harris County, Texas, helped double Viet- 
namese voter turnout, and the first Vietnamese candidate in his- 
tory was elected to the Texas legislature, defeating the incumbent 
chair of the Appropriations Committee by 16 votes, out of more 
than 40,000 cast. 

Let me say in conclusion, that the Civil Rights Division has 
made the vigorous enforcement of the Voting Rights Act language 
minority provisions, one of its primary missions. Our enforcement 
program shows the continuing need for the minority language pro- 
visions of the act, and we support their reauthorization. Thank you. 

Mr. Chabot. Thank you very much. 

[The prepared statement of Ms. Comisac follows:] 
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Prepared Statement of Rena J. Comisac 


Statement of 
Rena J. Comisac 

Principal Deputy Assistant Attorney General 
Civil Rights Division 
United States Department of Justice 


May 4, 2006 


Chairman Chabot, Ranking Member Nadler, distinguished members of the 
Subcommittee: 

On behalf of the Department of Justice, I want to thank you for the opportunity to appear 
before you today. The President and the Attorney Cieneral have directed the Justice Department 
to bring all of its resources to bear in enforcing the Voting Rights Act and preserving the 
integrity of our voting process. The President also has called upon Congress to renew the Voting 
Rights Act and his Administration appreciates this opportunity to work with Congress on the 
reauthorization of this landmark legislation. 

It is my privilege this afternoon to provide you with an overview of the Justice 
Department’s enforcement of the minority language sections of the Voting Rights Act. As you 
know, these provisions are due to expire in August 2007. 

The minority language provisions of the Voting Rights Act, which have been in effect 
since 1975, are found in sections 203 and 4(f)(4) of the Act. These provisions mandate that any 
covered jurisdiction that “provides any registration or voting notices, foims, instiuctions, 
assistance, or other materials or information relating to the electoral process, including ballots” 
must provide such materials and information “in the language of the applicable minority group 
as well as in the English language.”' 

The determination of which States or political subdivisions are subject to the dictates of 
the Voting Rights Act’s minority language requirements is based on a formula that uses Census 
Bureau data regarding ethnicity figures, English proficiency rates, and literacy rates. Section 
203, for example, is triggered if, in a particular jurisdiction: (i) more than 5% of the citizen 
voting age population, or 10,000 citizens of voting age, are members of a single language 
minority, and (ii) the illiteracy rate of the citizens in the language minority group is higher than 
the national illiteracy rate.’ With respect to section 4(f)(4), a jurisdiction is subject to the 
translation obligations if: (i) less than 50% of the citizen voting age population was either 
registered to vote, or actually voted, in the November 1972 presidential election, (ii) the 


' Section 203(c), 42 U.S.C. 1973aa-la(c). 

" Section 203(b)(2)(A), 42 U.S.C. 1973aa-la(b)(2)(A) . 
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jurisdiction provided certain specified election materials exclusively in English in November 
1972, and (iii) more than 5% of the citizen voting age population in November 1972, as 
determined by the then-latest available Census Bureau figures, were members of a single 
language minority.^ The only language minority groups covered under sections 4(f)(4) and 203 
are American Indians, Asian Americans, Alaskan Natives, and citizens of Spanish heritage^ 
Currently, there are a total of 496 jurisdictions that are subject to the requirements of either 
section 203 or section 4(f)(4)7 

Under this Administration, the Justice Department’s Civil Rights Division has 
undertaken the most extensive section 203 and section 4(f)(4) enforcement activities in its 
history. The initiative began immediately following the Census Bureau’s July 2002 
determinations (using 2000 Census data) as to which jurisdictions w'ere covered under section 
203. The Civil Rights Division not only mailed formal notice and detailed information on 
section 203 compliance to each of the 296 covered section 203 jurisdictions across the United 
States, but it also initiated face-to-face meetings with State and local election officials and 
minority community members in the 80 new'ly covered jurisdictions to explain the law, answer 
questions, and work to foster the implementation of effective legal compliance programs. That 
effort has been a continuing one. Division attorneys speak regularly before gatherings of state 
and local election officials, community and advocacy groups to explain the laws answer 
questions, and encourage voluntary compliance. 

In August 2004, the Assistant Attorney General mailed letters to the 496 jurisdictions 
covered by sections 203 and-'or 4(f)(4) reminding them of their obligations to provide minority 
language assistance in the November 2004 general election, and offering them guidance on how 
to achieve compliance. The 2004 mailing to the section 4(f)(4) counties wus the first blanket 
mailing to these political subdivisions since shortly after their original designations as covered 
jurisdictions in 1975. 

In addition, the Division’s Voting Section has been systematically requesting voter 
registration lists and bilingual poll official assignment data from all covered jurisdictions, 
beginning with the largest in terms of population. This information is then review'ed in order to 
identify polling places with a large number of minority language voters, and to ascertain w'hether 
the polling places are served by a sufficient number of bilingual poll officials wEo can provide 
assistance to voters. 


^ Section 4(f)(3-4), 42 U.S.C. 1973b(f)(3-4). Essentially, section 4(f)(4) applies the 
1972 section 5 coverage trigger to language translation obligations. 

^ Section 203(e), 42 U.S.C. 1973aa-la(e). 

^ There are 296 jurisdictions throughout the United States covered by section 203. 
There are approximately 298 jurisdictions covered by section 4(f)(4). Some coverage overlaps, 
most notably in Texas and Arizona, which explains the 496 figure in the text above. 


2 
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We fully recognize that comparing voter registtation lists to the Census Bureau’s Spanish 
surname list, place of birth data, or other data are imperfect measures of the language need in a 
precinct. We use such data as a first cut to simply raise “red flags” for follow-up in our 
investigations. We also suggest it as a convenient starting point for local election officials in 
trying to determine how and where best to meet the needs of their voters. We encourage them to 
further refine their plans from this starting point based on their knowledge of their jurisdiction 
and on conversations with local minority community members. The registration lists, unlike 
Census Data, offer local officials information that is current, limited to actual voting citizens, 
and available in the units the officials themselves use every day - precincts. They are imperfect, 
but better starter tools than anything else generally available locally. 

The Division also is systematically looking at the full range of information provided by 
covered jurisdictions to voters in English - not just the ballot and election pamphlets themselves, 
but also newspaper notices required by state law', web site information, and other election 
materials - and determining whether: (i) the same information is being made available to each 
minority language conrmunity in an effective manner, and (ii) necessary translated materials, 
such as ballots and signage, are actually provided in polling places. 

Not surpi'isingly, the extraordinary efforts undertaken by the Civil Rights Division in this 
area have borne abundant fruit. Indeed, since 2001, this Administration has filed more minority 
language cases under sections 4 and 203 than in the entire previous 26 years in which these 
provisions have been applicable.'’ Each and every case has been successfully resolved with 
comprehensive relief for affected voters. And the pace is accelerating, with more cases filed and 
resolved in 2005 than in any previous year, breaking the previous record set in 2004. The 
law'suits filed in 2004 alone provided comprehensive minority language programs to more 
citizens than all previous sections 203 and 4(f)(4) suits combined. 

The enforcement actions include cases in Florida, California, Massachusetts, New York, 
Pennsylvania, Texas, and Washington. Among these cases w'ere the first suits ever filed under 
section 203 to protect Filipino and Vietnamese voters. 

The Civil Rights Division recognizes, of course, that states and local jurisdictions do not 
have unlimited budgets, and we have thus designed our enforcement strategy to minimize 
unnecessary costs for local election officials. Election officials are instead encouraged to 
identify the most effective and efficient channels of communication that are used by private 
enterprise, service providers, tribal governments, and others to get information effectively to the 
language minority community at low cost. In a similar vein, the Division encourages the use of 
fax and e-mail “information trees,” w’hereby bilingual election notices are sent at virtually no 
costio a wide array of businesses, unions, social and fraternal organizations, service providers, 
churches and other organizations w'ith a request that these entities make announcements or 


Fifteen of the 28 minority language cases filed by the Department of Justice since the 
adoption of sections 203 and 4(f)(4) have been commenced since 2001 . 
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othenvise disseminate the information to their membership’s language minority voters. And the 
Division has incorporated “best practices” from around the country into its advice and 
negotiations to help jurisdictions recruit sufficient numbers of bilingual poll workers. 

The lawsuits discussed above have significantly narrowed gaps in electoral participation. 
In Yakima County, Washington, for example, Hispanic voter registration went up over 24% in 
less than six months after resolution of the Division’s section 203 lawsuit. In San Diego County, 
California, Spanish and Filipino registration were up over 21 %, and Vietnamese registration was 
up over 37%, within six months following the Division’s enforcement action. 

The Division’s minority language enforcement efforts likewise have made a tremendous 
difference in enhancing minority representation in the politically elected ranks. A section 203 
law'suit in Passaic, New Jersey, was so successful for Hispanic voters that a section 2 challenge 
to the at-large election system was subsequently wdthdraw'n. A Memorandum of Agreement in 
Haixis County, Texas, helped double Vietnamese voter turnout, and the first Vietnamese 
candidate in history was elected to the Texas legislature - defeating the incumbent chair of the 
appropriations committee by 16 votes out of over 40,000 cast. 

Let me say in conclusion that the Civil Rights Division has made the vigorous 
enforcement of the Voting Rights Act’s language minority requirements one of its primary 
missions. 1 think everyone would agree that we have been enormously successful in this task. 
But our work is nev'er complete. Our enforcement program shows the continuing need for the 
minority language provisions of the Voting Rights Act, and we support their reauthorization. 

.4t this point, I w'ould be happy to answ'er any additional questions from the Committee. 


4 
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Mr. Chabot. Mr. Norby, you are recognized for 5 minutes. 

TESTIMONY OF THE HONORABLE CHRIS NORBY, SUPERVISOR, 

FOURTH DISTRICT, ORANGE COUNTY BOARD OF SUPER- 
VISORS 

Mr. Norby. Thank you. My name is Chris Norby. I represent the 
Fourth Supervisional District of Orange County, California, includ- 
ing the cities of Anaheim, Fullerton, Placentia, LaHabra and 
Buena Park. I will have to catch a 5:40 flight to Long Beach and 
so I may not be able to stay for the entire hearing, but I do thank 
you for listening to my testimony and I welcome any questions at 
any time. 

I would also like to enter into the record letters of three other 
elected officials unable to be here, which I believe you have a copy 
of — Mark Scott, who is a commissioner from Berks County, Penn- 
sylvania; Jan Tyler, elections officer from Denver, Colorado; and 
Stephan Chaterenko from Clifton, New Jersey, who have comments 
similar to mine. I believe you have these as well. 

Mr. Chabot. Without objection, they will be entered into the 
record. 

[The information referred to is printed in the Appendix.] 

Mr. Norby. Our county has made it clear that we support clear, 
reasonable. Voting Rights Act provisions and that they not be sub- 
ject to continual changes by Department of Justice agents. 

We suggest five specific improvements to the Voting Rights Act: 

Number one, accept naturalized voter self-description of their 
own English ability. Speaking English well or very well should 
both be considered adequate. 

Two, non-English voting materials should only be provided to 
those who request it. 

Three, delete the numerical threshold of 10,000 which is unreal- 
istic in large urban counties, and raise the 5 percent threshold to 
10 percent. 

Eour, English fluency assumptions must never be based on a vot- 
er’s surname. 

And number five, multilingual ballot provisions must not be ap- 
plied to petitions. 

The multilingual ballot sections of the Voting Rights Act, I be- 
lieve, perpetuate negative stereotypes, are outdated, vague, and 
violate the spirit of assimilation that holds our country together. 
According to the current interpretation of the VRA, my county of 
Orange must provide translations in Spanish, Vietnamese, Chinese 
and Korean. Yet in the 1995 special election, countywide, only 
seven-tenths of 1 percent of our voters requested such materials. 

The method for determining which voters are non-English speak- 
ing is highly suspect. Census forms ask us whether we speak 
English well, very well, not well, or not at all. Only those checking 
“very well” are judged capable of voting in English. 

Speaking English well should be good enough, as it was obvi- 
ously good enough to pass the citizenship test. In addition, all im- 
migrants who have not finished the fifth grade are presumed illit- 
erate. When more than 5 percent, or 10,000 people, of the voting 
age population in the county meet these criterion, non-English bal- 
lot requirements take effect. 
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If these standards are left unchanged after the 2010 census, my 
county could be required to translate into a plethora of additional 
languages, including Tagalog, Hindi, Punjabi, Urdu and Farsi, de- 
pending on future immigration patterns. 

Such confusing rules allow Department of Justice agents to push 
us far beyond what the law actually requires. Last year, at an ex- 
pense of over $20,000 from our county general fund, we were re- 
quired to send about 120,000 outreach letters offering naturalized 
voters foreign-language ballot materials. We got hundreds of angry 
responses back from voters at the suggestion they could not speak 
English based on their heritage. And these cards have been pro- 
vided to you — samples of these cards. 

Department of Justice agents have now given our registrar a list 
of Spanish, Vietnamese, Korean and Chinese surnames. And based 
on last names alone, we are told to assume that 25 percent of the 
voters with these last names are limited English-speaking. And you 
have these surnames here, this list which was provided to us by 
the Department of Justice. Most of our voters with Spanish, Viet- 
namese, Korean and Chinese surnames were born in this country, 
while many others took these names upon marriage. The rest all 
took citizenship tests in English, and it is insulting to stereotype 
people’s language ability based on their last names. 

I urge a total reexamination of the need for multilingual ballots. 
If they are kept, again, five simple clarifications would greatly im- 
prove the Voting Rights Act, and we have submitted these in writ- 
ing for your consideration: 

One, accept naturalized voters’ self-description of their own 
English ability. Speaking English well should qualify. 

Two, non-English voter material should only be provided to those 
who request them. And we are being told by the Department of 
Justice it is possible in the future we will have to have all five 
translations of all languages published in the same voter pamphlet 
and sent to all voters. This would cost us $20 million per election 
cycle and produce a sample ballot the size of a phone book, and it 
would lead to an anti-immigrant backlash. These practices are re- 
cruiting Minutemen that ask why they have to be addressed be- 
cause they are perpetuating negative stereotypes. 

English fluency assumptions must never be based on a voter’s 
surname. And multilingual ballot provisions must not apply to peti- 
tions. We recently had a suit in the Ninth District Court where our 
registrar was challenged because the petition in a Santa Ana recall 
case was not also published in Spanish. That is nowhere in the act. 
But judges must be told that these provisions do not apply to peti- 
tions. That would put a tremendous burden on those who would 
want to petition their government and change their government. 
Let the values of the Voting Rights Act reflect the civic value of as- 
similation, not static schisms. Let voting be a tool for unity, not di- 
visions. Thank you. 

Mr. Chabot. Thank you very much. 

[The prepared statement of Mr. Norby follows:] 
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Prepared Statement of Chris Norby 


Multilingual Ballot Requirements Need Clarification 

Supervisor Chris Norby, County of Orange, California 


The multilingual ballot sections of the Voting Rights Act perpetuate negative stereotypes, are outdated, 
vague and violate the spirit of assimilation that holds our coimtiy together. 

Naturalized 'voters pass a ciDzenship test in English. Immigrants study for raciitns to and rake special classes 
to prepare for this test, Should the law presume they are incapable of voting in Hngli sh? 

According to the current interpretation of the VRA, my County of Orange must proside translations in 
Spanish. Vietnamese, Chinese and Korean. 

Mullilingualisin pcitietuates the false stereotype that imraigrants are not learning English, either by tack of 
desire or ability. Today's naturalized citizens have higher education and income levels than in past 
generations. 

Complex ballot propositions are difricuit enough to explain in English, let alone other languages, Chinese 
uses over 20,000 characters, with a simplified system (on die maittiand) and a iraditional system (in Taiwan 
and Mong Kong) that is distinctly different. Not surprisingly, most Chinese- American voters in Orange 
County are well-educated professionals who oveiwhelmingly in English, 

Tlte original Voting Rights .Ac1 of 1965 empowered .Alricaii-Aniericans to voce, which they had long been 
denied in the Jim Crow-era South. The law ended blatant race-based political discrimination. It had nothing 
to do with multilingual voting, Tl was only in renewais of the Voting Rights Act that multilingual ballot 
reriuirements crept in, and those ailes have become onerous. 

The metltod for determining which volers are non-English speaking is biglily suspect. C'ensus forms ask us 
whether we speak English "Very Well, Well, Not Well or Not at /Ml." Oniy those checking "Very Well" are 
judged capable of voting in English. Speaking English "Well" should be good enough. It was obviously good 
enough to pass the citizenship test. In addition, ail immigrants who have not rinished the fiflh grade are 
presumed illiteraie. When more than 5 percent or 10,000 people of the voting-age population in a county 
meet both these criteria, the non-English-ballcr requirements take effect. 

If these standards are left unchanged, arier the 2010 census my aiunty could be required to print ballots in 
lagalog, Hindi, Punjabi. Ijrdu, and f arsi, depending on fotiare immigration patterns 

Such confusing rules allow DO.! agents to push us far beyond what rhe law actually requires .Last year, we 
were inquired send 1 1 8,856 "outreach” letters effering voters foreign-language ballots. We got hundreds of 
aiigiy responses back from voters who were insulted at the sug.gesdon they couldn't speak English. 
(Aflavlnncnt I ) 


A.)’ of our voter pamphlets will soon be required to contain all five languages, even those sent to native 
English speakers. This would cost us over $20 million per election, incite anh-immigrant feelings and give 
the voter [^ainphiet the bulk of a plione bcok. 

DOJ agents have given ou? Registrar a list of Spanish, Vietnamese, Korean and Chinese surnames. Based on 
surnames aloiie, we are to assume that 25% of voters with these names are limited English-speaking. 

(Aitachmenl 2) 
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Most of our voters with Spanish, Vieinamese, Korean and Chinese surnames were horn in this country, while 
others toolc these names iipoii vnariiage. The rest all took the citizenship test in Lriglish. if is insiiitirig to 
stereotype people’s language ability based on their names! 

The multilingual requirements are now creeping into court decisions. A recent recall election in Santa Ana 
was placed in doubt by the Ninth Circuit Court because the petitions were written only in English. Similar 
petitions are being challenged all over the state, limiting citizens’ right to petition for recall and state and 
local initiative elections. Yet, the Voting Rights Act has no mandate whatsoever for multilingual petitions. 

1 urge a total reexamination of the need for multilingual ballots. If they are kept, five simple clarif cations 
that would greatly improve the Voting Rights Act and these have submitted these in writing for your 
consideration: (Attachmeni 3) 

1) Accept the naturalized voters’ self-descriptionof their own English ability. Speaking English "well” 
or "very well” should both be considered adequate. 

2) Non-English voting material should only be provided to those who request them. 

3) Delete the numerical threshold of 1 0,000 and raise the 5% threshold to 1 0%. 

4) English fluency assumptions must never be based on a voter’s surname. 

5) Any multilingual ballot provisions do not apply to petitions. 

Let the values of the Voting Rights Act reflect that of civic assimilation, not static schisms. Let voting be a 
tool for unity, not division. 
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ATTACHMENT! 




AHACHMENT 1 
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Permanent Absentee Voter (Vote-by-Mail) Application 
SoUdtud de Votante Ausente Permanente (Votacion por correo) 


• P’lease mail this by October 4th to become a Permanent Absentee \; 
&jv/e esta ^licitud por correo pam el 4 de octubre. o antes, p 
Generalesdenovlembre'^2004. 
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AHACHMENT 2 



Coanfjr of Orange 


ATTACHMENT II 


To: Chairman Bill Campbell, 3”^ District 

Vice-Chairman Chris Norby, District 
Supervisor Lou Correa, 1”* District 
Supervisor James Silva, 2"“ District 
Supervisor Tom Wiison, 5^ District 

From: Neal Kelley, Acting Registrar of Voters 

CC: Tom Mauk, CEO 

Bill Mahoney, Deputy CEO 

Rob Richardson, Assistant to the CEO 

Benjamin de Mayo, County Counsel 

Re: Department of Justice Developments and Surname Lists 


As per a request from Vice Chairman Chris Norby I have attached the surname lists we have been 
using to conduct an analysis of registered voters in the county. The need to conduct this analysis 
arose out of recent meetings with the Department of Justice. They have expressed a desire to see 
additional efforts from Orange County at providing language assistance to voters. These discussions 
are preliminary and they have not provided officcal direction as of this time. 

When meeting with Department of Justice officiate they have indicated a possible move towards the 
use of surnames when identifying voters likely to need assistance vwth voting (although as stated 
previously, there has been no official direction at this time). The assumption, according to these 
Department of Justice enforcement attorneys, is that 25% of registered voters within an identified 
surname list are “less than English proficient*. Therefore, what they have developed as criteria for 
providing additional poll workers uses the following information (as outlined In consent decrees with 
other jurisdictions): 

Surname^ Number of Registered Voters in a Precinct^ Bilingual Poll Worker 


Spanish surnames •100-249 1 

250-499 2 

500 or mot© 3 

Asian surnames 35-79 1 

80-159 2 

160 or more 3 


’ The Spanish surnames are from the U.S. Census Bureau; the Asian surnames are from the Population 
Research and Policy Review 
^ With identified surname 
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The reason they give for the higher threshold In Spanish surnames is due to the large number of 
registered voters with Spanish surnames that are more likely to not speak English as a second 
language. 

Department of Justice officials will be back in contact with me next month after we have had a chance 
to compare their analysis to our own assessment. These are still the early phases of discussions, 
however, i feel it is important that we conduct oir own examination to provide you with as much 
information as possible. We should have oir own analysis complete in the near future (which will 
show a comparison of surname requirements versus our current method of outreach). 


Respectfully submitted. 
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lastname 
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326 

549 

597 

409 


lastname 
Abeyta 476 
Abrego 534 
Abreu 416 
Acevedo 112 
Acosta 60 
Acuna 370 
Adame 
Adorno 
Agosto 
Aguayo 
Aguilar 45 
Aguilera 
Aguirre 104 
Aianis 598 
Alaniz 267 
Alarcon 364 
Alba 404 
Alcala 424 
Al cantar 
Alcaraz 599 
Alejandro 
Aleman 347 
Alfaro 207 
Alicea 303 
Almanza 387 
Almaraz 551 
Almonte 614 
Alonso 238 
Alonzo 264 
Altamirano 
Alva 568 
Al varado 
Alvarez 27 
Amador 281 
Mnaya 265 
Anaya 195 
Angulano 
Angulo 438 
Aparicio 
Apodaca 273 
Aponte 236 
Aragon 230 
Arana 581 
Aranda 285 
Arce 288 
Archuleta 
Are 1 1 ano 
Arenas 525 
Arevalo 321 
Arguello 
Arias 166 
Armas 615 
Armendariz 
Armenta 417 
Armijo 377 
Arredondo 
Arreola 36S 
Arriaga 397 
Arroyo 132 
Arteaga 332 
Atencno 496 
Avalos 250 


rank 


243 


567 

550 


466 

56 


477 

535 


289 

190 


569 

447 

212 
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Avila 86 
Aviles 245 
Ayala 65 
Baca 157 

Badillo 515 
Baez 193 

Baeza 456 
Bahena 616 . 
Balderas 
Ballesteros 
Banda 339 
Banuelos 
Barajas 220 
Barela 405 
Barragan 
Barraza 381 
Barrera 111 
Barreto 497 
Barrientos 
Barrios 200 
Batista 418 
Becerra 226 
Beltran 158 
Benavides 
Benavl dez 
Benitez 172 
Bermudez 
Bernal 168 
Berrios 299 
Betancourt 
Blanco 163 
Bonilla 153 
Borrego 398 
Botello 516 
Bravo 194 
Briones 457 
Briseno 433 
BrlTO 333 
Bueno ‘ 316 
Burgos 209 
Bustamante 
Bustos 399 
Caballero 
Caban 439 
Cabrera 105 
Cadena 440 
Caldera 582 
Calderon 
Cal villo 
Camacho 98 
camari 1 1 o 
Campos 84 
Canales 260 
Candelaria 
Cano 167 
Cantu 102 
Caraballo 
Carbajal 
Cardenas 
Cardona 214 
Carmona 252 
Carranza 
Carrasco 


359 

552 


378 

526 


208 

310 


274 

268 


107 

617 


317 

367 

106 


269 

210 
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carrasquillo 
Carreon 583 
Carrera 517 
Carrero 618 

570 

Carrillo 
Carrion 340 

77 

Carvajal 

478 

Casanova 
Casares 600 
Casarez 458 
Casas 341 

419 

Casillas 

271 

Castaneda 

123 
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Rosado 144 
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AHACHMENT 3 


42USCS§ 1973aa^1a 

§ 1973aa-1a. Bilingual election requirements 

(a) Congressional findings and declaration of policy. The Congress finds that, 
through the use of various practices and procedures, citizens of language 
minorities have been effectively excluded from participation in the electoral 
process. Among other factors, the denial of the right to vote of such minority 
group citizens is ordinarily directly related to the unequal educational 
opportunities afforded them, resulting in high illiteracy and low voting 
participation. The Congress declares that, in order to enforce the guarantees of 
the fourteenth and fifteenth amendments to the United States Constitution [USCS 
Constitution, Amendments 14. 15], it is necessary to eliminate such 
discrimination by prohibiting these practices, and by prescribing other remedial 
devices. 


(b) Bilingual voting materials requirement. 

(1) Generally. Before August 6. 2007, no covered State or political subdivision 
shall provide voting materials only in the fcnglish language. 

(2) Covered States and political subdivisions. 

(A) Generally. A State or political subdivision is a covered State or political 
subdivision for the purposes of this subsection if the Director of the Census 
determines, based on census data, that- 

(i) (I) more than-§ 10 percent of the citizens of voting age of such State or 
political subdivision are members of a single language minority and are limited- 
English proficient; 


(III) in the case of a political subdivision that contains all or any part of an 
Indian reservation, more than -§ 10 percent of the American Indian or Alaska 
Native citizens of voting age within the Indian reservation are members of a 
single language minority and are limiled-English proficient; and 

(ii) the illiteracy rate of the citizens in the language minority as a group is 
higher than the national illiteracy rate. 


(B) Exception. The prohibitions of this subsection do not apply in any political 
subdivision that has less than -& 1 0 percent voting age limited-English proficient 
citizens of each language minority which comprises over 10 percent of the 
statewide limited-English proficient population of voting age citizens, unless the 


political subdivision is a covertid political subdivision independently from its 
State, 


(3) Definitions, As used in this section-- 

(A) the term "voting materials" means registration or voting notices, forms, 
instructions, assistance, or other materials or information relating to the electoral 
process, including ballots; 

(B) the term "limited-Engtish proficient" means unable to speak or understand 
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English adequately enough to participate in the electoral process as derived from 
r espundents to tho rriost re c ent United States Census reocr t irig that they speak 
English “Not w e iT' or “Not at ah” ; 

(C) the term "Indian reservation" means any area that is an American Indian 
or Alaska Native area, as defined by the Census Bureau for the purposes of the 
1990 decennial census: 

(D) the term "citizens” means citizens of the United States; and 

(E) the term "illiteracy" means Uie failure to complete the 5th primary grade. 

(4) Special rule. The determinations of the Director of the Census under this 

subsection shall be effective upon publication in the Federal Register and shall 
not be subject to revie\w in any court. 

(c) Requirement of voting notices, forms, instructions, assistance, or other 
materials and ballots in minority language. Whenever any State or political 
subdivision subject to the prohibition of subsection (b) of this section provides 
any registration or voting notices, forms, instructions, assistance, or other 
materials or information relating to the electoral process, including ballots, but not 
includir'ci initiative, referendum or recaN [■l eTttion s. it shall provide them in the 
language of the applicable minority group as well as in the English language-; 
except provided , that such material.^ and iiiformation shall not be require d to he 
urovided based o n gumame alor>e and shall be provided only on request by 
limited EnglixSh proficient voters. -Phet-wVyhere the language of the applicable 
minority group is oral or unwritten or in the case of Alaskan natives and American 
Indians, if the predominant language is historically unwritten, the State or political 
subdivision is only required to furnish oral instructions, assistance, or other 
information relating to registration and voting. 

(d) Action for declaratory judgment permitting English-only materials. Any State 
or political subdivision subject to the prohibition of subsection (b) of this section, 
which seeks to provide English-only registration or voting materials or 
information, including ballots, may file an action against the United States in the 
United States District Court for a declaratory judgment permitting such provision. 
The court shall grant the requested relief if it determines that the illiteracy rate of 
the applicable language minority group within the State or political subdivision is 
equal to or less than the national illiteracy rate. 

(e) Definitions. For purposes of this section, lf»e term "language minorities" or 
"language minority group" means persons who are American Indian, Asian 
American, Alaskan Natives, or of Spanish heritage. 


42 uses § 1973aa-1a 
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Mr. Chabot. Ms. Narasaki, you are recognized for 5 minutes. 

TESTIMONY OF KAREN NARASAKI, PRESIDENT AND 
EXECUTIVE DIRECTOR, ASIAN AMERICAN JUSTICE CENTER 

Ms. Narasaki. Thank you, Mr. Chairman. Good afternoon. I am 
pleased to he here to testify on hehalf of the Asian American Jus- 
tice Center. One of our top priorities has long been the elimination 
to discriminatory barriers to voting. We have worked in partner- 
ship with local Asian American community-based organizations 
and the Department of Justice to ensure compliance with the Vot- 
ing Rights Act. And we commend the leadership and the Chairs 
and Ranking Members of both the House and Senate Judiciary 
Committees and Subcommittees in working together to ensure that 
Congress has a full record to review as it considers the reauthoriza- 
tion of this very important piece of legislation. 

I’d like to request that my full written statement be formally en- 
tered into the hearing record. 

Mr. Chabot. Without objection, so ordered. 

Ms. Narasaki. Thank you. Since the Voting Rights Act has been 
enacted, Asian Americans have made some gains in electoral rep- 
resentation. About 75 percent of the Asian Americans elected are 
in jurisdictions either covered by section 2 , which is the language 
assistance provisions of the act, or section 5, which is preclearance 
covered jurisdictions. 

And while progress has been made, Asian Americans still face 
significant race discrimination at the polls when attempting to ex- 
ercise their right to vote, including hostile and unwelcoming poll 
workers, and outright challenges on the right to vote based on their 
race. AAJC believes that H.R. 9 is critical to helping ensure the 
health of our democracy. 

Here are just a couple of examples of problems from recent elec- 
tions. In Jackson Heights, Queens, New York during the 2004 elec- 
tions one poll worker said: You Oriental guys are just taking too 
long to vote. In fact, we heard many complaints of some poll work- 
ers telling people who didn’t speak English that well that they had 
to go back to the back of the line. 

In the 2004 primary elections in Bayou LaBatre, Alabama, there 
was a concerted effort to intimidate Asian American voters made 
by the supporters of a White incumbent running against a Viet- 
namese American candidate. These supporters challenged Asian 
Americans at the polls, charging without any basis other than their 
race that they were not U.S. citizens or city residents or they had 
felony convictions. 

There is also evidence of the continuation of racially polarized 
voting. For example, in the 2003 gubernatorial election in Lou- 
isiana, Congressman Bobby Jindal was well ahead in the 
preelection polls prior to the November runoff, but on Election Day 
he lost. A significant number of those who voted for David Duke, 
noted for his past leadership of the KKK, swung their support 
away from the very conservative Asian American, Jindal, to the 
much less conservative White Democrat, Kathleen Blanco. 

We strongly support H.R. 9’s provisions that would renew and 
strengthen the preclearance provisions of section 5 and the award 
of expert witness fees for the prevailing party in enforcement ac- 
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tions. We also strongly endorse the renewal of the Federal observer 
provisions which deter and prevent discrimination at the polling 
place. Indeed, we ask the Subcommittee to consider strengthening 
them by amending the act to authorize the Attorney General to 
send Federal observers to section 203 covered jurisdictions, just as 
they are able to do with section 5 covered jurisdictions. 

We would ask specifically to discuss section 203 today which is 
very critical, as Congressman Honda noted, to the Asian American 
community. While new immigrants are required to be able to speak 
transactional English for citizenship, voting materials are often 
written at a much more complex level. Voting can be particularly 
daunting for those whose only language — those of us who actually 
speak English. In California’s 2004 election, there were 16 meas- 
ures and the voting guide was over 200 pages long. 

Moreover, although many language minorities were born in this 
country or came here at a very young age, many have had trouble 
speaking English well, often because they received a substandard 
education. Others have not had adequate access to advanced ESL 
classes to be able to learn English at the level required for the vot- 
ing process. 

In addition, the United States encourages senior citizens who 
have been here 20 years and who have been contributing to Amer- 
ica, to become citizens by waiving the English literacy requirement 
when applying for citizenship. Also exempted are Hmong veterans 
who helped Americans during the Vietnam War and were pledged 
refuge by the United States. 

The formula triggering coverage is a very rigorous one. It does 
not presume that all minority voters need assistance, but considers 
educational attainment as well as self-assessed language ability. 
The Census Bureau asks for English ability in its long-form census 
questionnaire. And it has determined by testing that respondents 
for various reasons tend to overestimate their ability to speak 
English. So only those who respond that they speak English very 
well are deemed to be truly proficient. 

As a result of these strictures, only 16 jurisdictions in seven 
States are covered for any Asian language. These jurisdictions ac- 
count for half of the Nation’s Asian American population. Section 
203 has also proven effective in achieving its objective. Both Asian 
American voter registration and voter participation has increased 
significantly in the covered jurisdictions. 

In 2004, for example, over 10,000 Vietnamese American voters 
registered in Orange County, which helped to lead to the election 
of the first Vietnamese American to the California State legisla- 
ture. As was noted earlier, 2004 also saw the first Vietnamese 
American elected to the Texas State legislature after Harris Coun- 
ty began fully complying with section 203. 

We recommend that the Subcommittee consider strengthening 
section 203 by lowering the numerical threshold for language as- 
sistance coverage from 10,000. The advent of computerized voting 
makes the provision of language access even easier than when the 
formula was last set in 1992. Eor example, lowering the threshold 
to 7,500 would trigger coverage for at least three more Southeast 
Asian American communities. 
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On behalf the AAJC, I would like to thank the Committee for al- 
lowing me to testify today. 

Mr. Chabot. Thank you very much. 

[The prepared statement of Mr. Narasaki follows:] 

Prepared Statement of Karen K. Narasaki 



Statement of 
Karen K. Narasaki 

President and Executive Director, Asian American Justice Center 
Before the 

Subcommittee on the Constitution 
Committee on the Judiciary 
United Stales House of Representatives 

Legislative Hearing on H.R. 9, 

“A Bill to Reauthorize and Amend the Voting Rights Act of 1965: Part 11” 
May 4, 2006 


Introductory Statement 

Chairman Chabot, Ranking Member Nadler and distinguished members of the Subcommittee. 
My name is Karen K. Narasaki and T am the President and Executive Director of the Aslan American 
Justice Center, formerly known as the National Asian Pacific American Legal Consortium. We are a 
national non-profit, non-partisan organization that works to advance the human and civil rights of 
Asian Americans through advocacy, public policy, public education, and litigation. 

We have three affiliates; the Asian American Institute in Chicago, the Asian Law Caucus in 
San Francisco and the Asian Pacific American Legal Center in Los Angeles, all of who have been 
engaged in working with their communities to ensure compliance with the Voting Rights Act. We also 
have over 100 community partners serving their communities in 24 states and the District of Columbia. 

Together with our Affiliates and our community partners, we have been extensively involved in 
improving the current level of political and civic engagement among Asian American communities and 
increasing Asian American access to the voting process. One of our top priorities is the 
reauthorization of the Voting Rights Act (VRA) because of the incredible impact the VRA has had on 
the Asian American community in addressing discriminatory barriers to meaningful voter 
participation. 

To that end, I am pleased to appear before you on behalf of AAJC today to provide comments 
on HR. 9, the "Fannie Lou Hamer, Rosa Parks, and Coretta Scott King Voting Rights Act 
Reauthorization and Amendments Act of 2006.” AAJC commends the bipartisan, bicameral support 
shown by the House Judiciary Committee and Senate Judiciary Committee for renewing key expiring 
provisions of the VRA, In particular, AAJC appreciates the extensive hearings held by the House 
Judiciary Subcommittee on the Constitution and the support shown by leadership toward this matter. 1 
would like to request that my written statement be formally entered into the hearing record. 

U- ■ . 'll ' .V, f.'W Si, V I’OL' 3C ZD'J36 £■ T2Ji V*>6 .itC-C <■ - .j.-'-.j , . 
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History of the Voting Rights Act and Asian Americans 

Voting is the most important tool Americans have to influence government policies that affect 
every aspect of their lives - from taxes, to education, to health care. In short, voting is power. 

Voting is also the foundation of our democracy, and the right to vote is a fundamental 
American right. However, large numbers of Americans have been denied the right to vote throughout 
our nation’s history, for example, until 1965, African Americans in the South were systematically and 
violently denied the right to vote. 

During that same time, Asian American voters were also denied the opportunity to exercise the 
right to vote. Beginning in 1790, Asian Americans were considered “aliens ineligible for citizenship.” 
In 1870, Chinese Americans were expressly prohibited from naturalizing as citizens. By 1924, this 
prohibition was extended to virtually all Asian immigrants (except Filipinos), denying them the right to 
vote. By 1935, Filipinos were also restricted in their ability to vote. 

It wasn’t until the last fifty years that the last of these restrictions ended, at long last giving all 
Asian Americans the right to vote. However, even after all Asian Americans were finally granted the 
right to vote, they faced another obstacle to voting - language barriers. Citizens not fluent in English 
were often denied needed assistance at the polls. 

The VRA was enacted in response to this long history of discrimination. The critical moment 
leading to the VRA’s passage occurred in March 1965. On a bridge outside Selma, Alabama, state 
troopers assaulted hundreds of people who were peacefully marching for voting rights for African 
Americans. 

The VRA is designed to combat voting discrimination and to break down language barriers to 
ensure that Asian Americans and other Americans can vote. Asian Americans have long suffered 
discrimination at the polls, and still do today. Additionally, Asian American citizens still face 
language barriers when attempting to vole. Asian American citizens who speak some English but are 
not fluent can have difficulty understanding complex voting materials and procedures. By providing 
Asian American citizens with equal access to voting and helping to combat voting discrimination, the 
VRA gives Asian American citizens power to influence the policies that impact their community. 

Since the VRA was enacted over 40 years ago, and since the adoption of Section 203 in 1 975, 
Asian Americans have made substantial gains in electoral representation, although Asian American 
elected officials are still underrepresented in government. The VRA, and the language assistance 
provided by Section 203 in particular, has played a critical role in many of these gains.' Studies show 
a sharp rise in the number of Asian American elected officials in federal, state, and local offices. In 
2004 Ae total number was 346, up from 120 in 1978. Of the 346 total elected officials, 260 serve at 
the local level, up from 52 in 1978.^ Approximately 75 Asian American officials serve at the state 
legislative level. In California, the increase has been particularly dramatic. In 1990, California had no 
Asian American state legislators; it now has nine. These gains can be directly attributed to the VRA 


' Slalcs llial coniaiii al least one couiilv required to provide voting assistance in one or more Asian languages pursuant to 
Section 2().t include Alaska. Caliromia. Hawaii. Illinois. New York. Texas, and Washington, 

^ Carol Hardv-Fanla, Chrisliiic Marie Sierra, Pci-lc Lien, Dianne M. Pindcrhuglics. and Warljna L, Da\is, Race. Gender 
and Descriptive Representation: An hdcploratorv View of Multicultural hllected l£adership m the United States, September 
4. 2005. at 4, 

^ Id. at 17, 
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and particularly to the passage of Section 203. for example, the vast majority of Asian American 
elected officials, 75%, were elected in. jurisdictions covered by Section 203 of the VRA.'' In the state 
legislatures, 65% of Asian Americans were elected from jurisdictions covered by the VRA.‘* in city 
councils, 79% of Asian Americans were elected from VRA-covered jurisdictions.' And among those 
serving on the school boards, 84% of Asian Americans were elected from covered jurisdictions. 

In California, eight of the nine Asian American state legislators represent legislative districts 
located in counties that are covered under Section 203 for at least one Asian language,'' Every county 
in California that is covered under Section 203 for an Asian language has at least one Asian American 
legislator. 

Harris County, Texas provides another example of gains in electoral representation that are 
directly attributable to the 1992 amendment to Section 203. In July 2002, the Census Bureau 
determined that Harris County qualified for Section 203 coverage in Vietnamese (in addition to 
Spanish), Tn 2003, Harris County election officials violated Section 203 by failing to provide 
Vietnamese ballots on its electronic voting machines. Harris County attempted to remedy the problem 
by creating paper ballot templates in Vietnamese. However, the County did not make these templates 
widely available to voters and did not offer them to voters at all polling places. 

Pressure by theDepartment of Justice, AAJC, and our Community Partner, the Asian American 
Legal Center of Texas, resulted in a settlement agreement that addressed the County’s violations. 
Specifically, the County agreed to (1) hire an individual to coordinate the County’s Vietnamese 
language election program; (2) provide all voter registration and election information and materials, 
including the voting machine ballot, in Vietnamese, as well as English and Spanish; (3) establish a 
broad-based election advisory group to make recommendations and assist in election publicity, voter 
education, and other aspects of the language program; and (4) train poll officials in election procedures 
and applicable federal voting rights law. In the wake of these changes, Harris County elected its first 
Vietnamese state legislator, Hubert Vo, in November 2004 over an incumbent.’ 

Despite these tremendous gains, barriers precluding Asian Americans from electing candidates 
of their choice still exist. This progress is at risk of being subverted without the renewal of the VRA, 
including Section 203, There is still much work to do before Asian Americans can exercise their right 
to vote without encountering obstacles related to their lack of fluency in English and without 
encountering discrimination at the polls. To that end, AAJC believes HR. 9 will help ensure the 
continued success of Asian American voters having their voices heard and help more Asian Americans 
to vote. 

Continuing Discrimination Against Asian American Voters 

Although the VRA has done a tremendous amount to assist language minorities in exercising 
their right to vote, discrimination against Asian American voters and candidates persists, and the need 
for the protections provided by the VRA remains. 


■' hi 

^ Id. al 17-18, 

These legislators are Califoniia Slalc Asscmblymcmbcrs Judy Chu (Los Angeles). Carol Liu (Los Angeles), Ted Lieu 
(Los Angeles), Van Tran (Orange), Shirlej' Horton (San Diego), Wilma Chan (Alamedji), Alberto Torrico (Alameda, Santa 
Clara), and Lelfind Yee (San Francisco, San Mateo). 

Ariiclc available al lillp://\\\\\v.civilrights.org/canipaigns/vra/lcam_morc/dclail.crin‘?d=195. 
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For example, on April 25, 2005, Trenton, New Jersey radio hosts denigrated Asian Americans 
by using racial slurs and speaking in mock Asian gibberish during an on-air radio show. The hosts 
demeaned a Korean American mayoral candidate and made various other derogatory remarks. One of 
the hosts, Craig Carton, made the following remarks: 

Would you really vote for someone named Jun Choi [said in fast-paced, high- 
pitched, squeaky voice]? ... And here’s the bottom line. . . no specific minority 
group or foreign group should ever dictate the outcome of an American election. 

1 don’t care if the Chinese population in Edison has quadrupled in the last year, 

Chinese, should never dictate the outcome of an election, Americans should. . . 

And it’ s offensive to me. . . not that I have anything against uh Asians ... 1 really 
don’t. . . 1 don’t like the fact that they crowd the goddamn blackjack tables in 
Atlantic City with their little chain smoking and little pocket protectors.^ 

Several days after the broadcast, the New Jersey/National Taskforce Against Hate Media and 
the New Jersey Coalition for Asian American Civil Rights reached an agreement with the radio station, 
which provided that the hosts would issue an on-air apology and the station would implement specific 
strategies to promote cultural awareness.’ Jun Choi eventually won the election. 

The discriminatory attitudes expressed by the hosts in Trenton are by no means unique. In 
2005 in Washington State, a citizen named Martin Ringhofer challenged the right to vote of more than 
one thousand people with foreign-sounding names. Mr. Ringhofer targeted voters with names that 
“have no basis in the English language” and “appear to be from outside the United States” while 
eliminating from his challenge voters with names "that clearly sounded American-born, like John 
Smith, or Powell.”''* Mr, Ringhofer primarily targeted Asian and Hispanic voters," In one of the 
counties in which Mr, Ringhofer initiated his challenge, the county auditor declined to process the 
challenge and contacted the Department of Justice about the challenge due to its apparent violation of 
state and federal law,'^ 

Through poll monitoring efforts, several organizations have documented evidence of 
discrimination by poll workers at polling sites throughout the country. Under the Access to 
Democracy Project, AAJC and its affiliates monitored polls during the November 2004 election and 
found significant evidence of poll worker reluctance to implement Section 203 properly, as well as 
outright hostility towards Asian American voters. For example, one election judge in Cook County, 
Illinois, commented that a voter whom he was unable to understand should “learn to speak English,” 
Similarly, in a precinct in Cook County, with a very high concentration of Chinese American voters, 
there was only one Chinese ballot booth and no sign indicating that the booth was for Chinese 
speakers. When asked about this concern, the election judge replied, “They don’t need them anyway. 
They just use a piece of paper and punch numbers. They don’t read the names anyway, so it doesn’t 
matter," 


During the 2004 election, “Election Protection” coahtion members monitored polls by 
documenting calls from voters across the United States complaining of discriminatory practices at the 


^ lillp:/Av\v\\.asiaimicdia\\alclr.ncl/jcrscvguvs/. 

^!d. 


\See also Jim Camden. Man says voles from illegal immigranLs, March 31, 2(K)5, a%ailab]c al 
http:/Avmv.spokesmanreview,com/loc;il/stow.asp?lD=6l944. 

' ■ Lcllcr dated April 5. 2005 from Franklin Counly Auditor to Martin Ringhofer. 
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polls, for example, in Orange County, California, an Asian American voter was unnecessarily 
required to show proof of identification and address even though she was not a first time voter and had 
voted in the precinct previously. This also occurred in Bergen County, New Jersey. 

Similarly, in Boulder, Colorado, a poll worker made racist comments to an Asian American 
voter, told her she was not on the list of registered voters, and then turned her away after she had 
waited in line for over an hour. The voter watched as others completed provisional ballots, and she 
asked if she could do so as well, only to be told her circumstances were different. The voter continued 
to watch as another Asian American woman was also turned away. After the voter left the polling 
place, she called the Election Protection hotline and discovered that she indeed was properly registered 
to vote at that location. She returned and eventually was allowed to vote.^'* 

Other examples of discriminatory behavior at the polls included: 

• In West Palm Beach, Florida, an election poll worker told a voter that the city was not 
handling Hispanic, Black or Asian voters at that particular polling place.'' 

• In Union County, New Jersey, White challengers were seen going inside the voting 
booth with minority voters.^*’ 

• In Jackson Heights, Queens, one poll worker said, '‘You Oriental guys are taking too 
long to vote,” Other poll workers commented that there were too many language 
assistance materials on the tables, saying, *'lf they (Asian American voters) need it, they 
can ask for it.” At another site in Queens, when a pol I worker was asked about the 
availability of translated materials, he replied, “What, are we in China? It’s 
ridiculous,”'^ 

AAJC commends leadership for recognizing the continuing discrimination faced by minority 
voters, including Asian Americans, and for reauthorizing and restoring the VRA, including Sections 5 
and 203, for 25 more years as a congruent and proportional exercise of its powers. 

Section 5 

AAJC is supportive of HR 9’s renewal for 25 years and restoration of Section 5 of the VRA. 
We commend leadership for restoring the strength of Section 5 by addressing two Supreme Court 
decisions that have significantly narrowed Section 5’s effectiveness. HR, 9 rejects the Court’s holding 
in Bossiar II by making clear that a voting rule change motivated by any discriminatory purpose cannot 
be precleared. HR. 9 also partly rejects the Court’s decision in Gcurf^ki v. Ashcroft^ by restoring the 
pre-(7t'or^^/ v. Ashcroft standard to protect the minority community’s ability to elect their preferred 
candidates of choice. The renewal and restoration of Section 5 is important to the Asian American 
community. 


^ Elediun Inciclenl Reporting System: J 866 Our Vote, available at 
liUps://\olcprolccl.org/iiidc.\/plip'.’displav=EIRMapNalioii&lab=ED04. 


Asian American Legal Defense & Educalion Fund, Asian American Access to Democracy’ in the 2004 Election: Local 
Compliance Milh the Voting Rights Act and Help America Vole Act (HAVA) in HY, NJ, MA, R!, Ml, PA, VA. August 2()()5, 
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Section 5 applies to numerous voting changes in coveredjurisdictions, including redistricting, 
annexation of other territories or political subdivisions, and polling place changes, which can have an 
immense impact on local politics in particular and on Asian American communities’ ability to 
participate in the process. In jurisdictions that are covered by both Sections 5 and 203, Section 5 
complements the enforcement of Section 203. Jurisdictions that are covered by both Sections 5 and 
203 must obtain preclearance from the Justice Department before implementing any change in a 
language assistance program. For example, when the New York City Board of Elections refused to 
provide fully translated machine ballots, the Justice Department, acting pursuant to Section 5, 
compelled the Board to comply with Section 203 by providing machine ballots with all names 
transliterated into Chinese. 

As the Asian American community continues to grow and move. Section 5 will become more 
and more relevant to Asian Americans. Asian Americans are one of the fastest growing populations in 
America.'^ Large numbers of Asian Americans continue to live in California, New York, and 
Hawaii .^" However, Asian Americans are simultaneously moving to different areas of the United 
States, including the South, Georgia and North Carolina are among the three fastest growing Asian 
American populations.^' In fact, five of the states covered in their entirety and another four states 
covered partially by Section 5 are among the top 20 states with the fastest growing Asian American 
populations. The remaining covered states all experienced a growth in their Asian American 
populations.^^ 

With this demographic shift, we are seeing the continued need tor Section 5 coverage to help 
combat voting discrimination against Asian Americans in Section 5 coveredjurisdictions. For 
example, Bayou La Batre, Alabama, is a fishing village of about 2,750 residents, about one-third of 
who are Asian Americans. In the 2004 primary elections, an Asian American candidate ran for City 
Council, In a concerted effort to intimidate supporters of this candidate, supponers of a white 
incumbent challenged Asian American voters at the polls. The challenges, which are permitted under 
state law, included complaints that the voters were not U. S. citizens or city residents, or that they had 
felony convictions. The challenged voters had to complete a paper ballot and have that ballot vouched 
for by a registered voter. The Department of Justice investigated the allegations and found them to be 
racially motivated. As a result, the challengers were prohibited from interfering in the general election, 
and ultimately the town, for the first time, elected an Asian American to the City Council. 

Section 5 is also important to the Asian American community because of the distinct and 
unique voice of the community, which sometimes favors different candidates than White voters. There 
have been several examples of differences in voting patterns between Asian American and White 
voters: 


The 2003 gubernatorial election in Louisiana suggests that racial issues remain salient 
in Section 5 coveredjurisdictions. Pre-election polls in the weeks prior to the 
November runoff showed now-Representative Bobby Jindal, an Indian American 


EAiioxMA'hnorUy Rights in the Voting Booth. New Yods Times, Aug. 19, 1994, available at 
liUp://selecl.ii>liines.coni/seaicli/restricle(l/aiticle?res=F60910FB3D5DOC7A8DDDA10894DC494D8i. 
liup:\\\\\\.ccnsiis.gov7Prcss-Rclcasc/ww»/rclcascs/arcMvcs/iacc/001839.lUii'il. 

.advancingcqiialily.org/lilcs/ccnsusliandbook.pdf - Summaiy - p.i. 
hlip:\\w\\.ad\andngcqiialilv.org/lilcs/ccnsus_liandbook.pdr-Tablc 9-p. 10. 

!d. 

DcWavnc Wickliaiii IVhy renew Voting Rights Act? Ala. town provides ans\ver,\i?>A Todav. Feb. 22. 2006, m-ai/able al 
lillp://\v\\\v.usaloday.coin/iic\\s/opinioT(/cdilorials/2(M)6-02-22-romm-voUng-act_x.lmTi, 
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Republican supported by George W. Bush and Governor Mike Foster, with a 
comfortable lead over Caucasian Democratic Lt. Gov. Kathleen Blanco. But on 
Election Day, Jindai lost to Blanco by the margin of 52% to 48%. Analysis done on the 
race showed that a significant number of those who voted for David Duke, the former 
leader of the Ku Klux Klan, swung their support away from the non-white Republican, 
Jindai, to the white Democrat, Blanco.^** 

• In the 1998 U.S. Congressional SP*** District race in California, Cecy Groom (a Filipino 
American Democrat) ran against Ed Royce. While almost 57% of Asian Americans 
voted for Groom, over 61% of White voters supported Royce.^'^ 

• In the 1 998 race for California State Assembly District 60, in which Bob Pacheco ran 
against Ben Wong, 61% of Asian Americans voted for Wong, but only 23% of White 
voters did so.^^ 

• Tn the 1 998 race for California State Assembly District 68, in which Ken Maddox ran 
against Mike Matsuda, 68% of Asian American Pacific Islanders voted for Matsuda; 
most White voters supported Maddox (56%).^’ 

• The City of Westminster, California, is home to the largest Vietnamese community 
outside of Vietnam. In the 1998 Westminster mayoral race, five candidates ran for the 
position of Westminster Mayor, including a Vietnamese American, Chuyen Nguyen. 
While Asian American voters surveyed overwhelmingly supported him, White voters 
tended to support Joy Neugebauer and eventual winner Frank Fry. Tn the highly 
contested Westminster City Council race, eight candidates, including three Asian 
Americans, ran for two seats. Despite overwhelming support from Asian American 
voters, the Asian American candidates lost to White candidates who were opposed by 
the Asian American community . 

Even in elections where no Asian American candidate is involved, Asian American voters still 
tend to vote differently than While voters. According to a Los Angeles Times election 2004 exit poll, 
34% of Asian American voters voted for Bush, whereas 64% voted for Kerry. White voters, on the 
other hand, voted 57% for Bush and 42% for Kerry A November 2002 Southern California Voter 
Survey found that, in the 2002 gubernatorial vote, 61% of Asian Americans voted for Gray Davis, 
while only 38% of White voters voted for him.^** According to a November 2000 Los Angeles Times 
exit poll, Asian American voters voted 62% for Gore and 37% for Bush. White voters, on the other 
hand, voted 43% for Gore and 54% for Bush.'^' 


Richard Skinner and Philip A. Klinkncr (2004) “Black, White, Brown and Oijun: The Rficial Dynamics of the 2003 
Louisiana Gubernatorial Election", Fomm: Vol. 2: No. 1, Article 3. 

Asian Pacific American Legal Center, November 1998 Southern California Voter Surr ey Report (1999), a\'ailable at 
http://\\wv^.apalc.org/Ncrv_1998_Voter_Surve>-.pdf. 

-Id 

Id. 

L A. Times 2004 E\il Poll, available al www.pollingrcporLcom/2(K)4.hUn. 

' Asian Pacific American Legal Center, Data on Asian Pacific Islander Voters From the November 2002 Southern 
California Voter Suwey. No^^ 7, 2(K)2, a\'ailable at tit5)://w’ww.apa]c.org/2<K)2_voter_sim'ey.pdf 
■' L.A. Times 2004 E\il Poll, available al www.pollingrcpoTtcom/lOOO.htm. 



49 


Asian American voters also vote differently than White voters on ballot initiatives that directly 
impact the Asian American community.^^ For example, 53% of Asian American voters voted against 
Proposition 1 87, a 1 994 initiative in California to ban illegal immigrants from public social services, 
non-emergency health care, and public education. By contrast, 63% of White voters voted for the 
initiative. Similarly, 61% of Asian American voters voted against California’s Proposition 209, a 1996 
initiative that bans affirmative action in the state; by contrast, 63% of White voters voted for the 
initiative. 

Section 203 


AAJC commends the leadership for extending the language assistance provision, Section 203 
of the VRA, another 25 years in HR, 9, AAJC also commends leadership for recognizing that the 
previous method of Section 203 determinations based upon data from the decennial census long form 
cannot keep pace with the ever-growing and changing population and have provided for 
determinations to be made based upon the annual American Community Survey on a five-year basis. 
Because the growth rate and the migration rate show that today’s society is increasingly mobile, 
determinations made every five years will help to ensure that jurisdictions that need to be covered are 
and that jurisdictions that no longer need to be covered because they no longer have a sizeable 
language minority population with limited English proficiency will not be required to provide language 
assistance. 

Section 203 has been critical to the advancement of Asian American voters. Despite the 
positive impact of the Voting Rights Act in general and Section 203 in particular, language minorities 
still face significant discrimination at the polls when attempting to exercise their right to vote. 
Discrimination at the polls can manifest in different ways, including hostile and unwelcoming 
environments at the polls and an outright denial of the right to vote. Section 203 remains necessary to 
remedy the problem of discrimination against Asian Americans at the polls. 

Section 203 likewise remains necessary to help language minorities overcome another major 
barrier: the inability to speak or read English well. This is the single greatest hurdle that many 
language minorities must overcome in exercising their right to vote. Although many language 
minorities were born in this country or came here at a very young age, some have trouble speaking 
English fluently, often because they received a substandard education and were not taught English in 
school. Other language minorities immigrated to this country and have not had adequate opportunities 
to learn English. 

Because the United States encourages people who have been here for a long time and who have 
been contributing to society to be civically engaged, certain persons are exempt from English literacy 
requirements when applying for citizenship, such as the elderly who have resided in the United States 
for a lengthy period of time, the physically or developmentally disabled, and certain Hmong veterans 
who helped to save American lives during the Vietnam War and came to the United States as refugees. 
Additionally, during the 1992 reauthorization of Section 203, Congress itself documented that the lack 
of English as a Second Language (ESL) programs effectively precludes language minorities from 
learning English. The waiting time for language minorities enrolling in ESL courses often can be more 
than one year. In Boston, the average waiting time can be as much as two years. In parts of New 
Jersey, the waiting time is six months to a year. Permsylvania has reported waiting times as long as a 


■ L.A, Times c.xil polls. 
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year.^^ Section 203 is a necessary remedy to overcome the language barrier, which prevents those who 
do not speak or read English fluently from fully exercising their right to vote. 

According to the 2000 Census,'^^ 40% of Asian Americans nationwide over the age of 1 8 have 
limited English proficiency, and 77% speak a language other than English in their homes. For certain 
Asian American groups, these numbers are well over the national averages. For example, 67% 
Vietnamese Americans over the age of 1 8 have limited English proficiency. For Laotians, 

Cambodians and Hmongs over the age of 18, over 60% have limited English proficiency. 

Many Section 203 counties likewise have significant Asian American populations with limited 
English proficiency. For example, in King County, New York, 63% of Asian Americans 18 years and 
older have limited English proficiency. In several other Section 203 counties, including San Francisco 
County, Queens County and Kodiak Island Btireau, Alaska, over 50% of Asian Americans 18 years 
and older have limited English proficiency. The high rates of limited English proficiency among Asian 
American and other language minority voters make the language assistance provisions of Section 203 a 
critical protective measure against racial discrimination. 

According to Attorney General Alberto Gonzales, Section 203 is a necessary remedy to address 
these disparities. 

In the past two years, the Civil Rights Division has undertaken the most 
extensive enforcement of the minority language provisions in the history of the 
Voting Rights Act... The good news is we have evidence that our enforcement 
and compliance efforts are working. 

For example, in San Diego County, voter registration among Hispanics and 
Filipinos rose by over 20 percent after one of our suits was filed. During that 
same period, Vietnamese registrations increased by 40 percent. And right here in 
Texas - in FTarris County - the turnout among Vietnamese eligible voters 
doubled following the Justice Department’s efforts in that county 

Costs of Language Assistance 

In a May 1 997 study on the costs of Section 203, the General Accounting Office (GAO) 
surveyed all 422 jurisdictions and all 28 states covered by Section 203. For the respondents that 
provided cost data, the average cost for written assistance was only 14% of total costs, and the average 
cost of oral assistance was only 6.5% of total costs. 

Notably, some officials responding to the GAO survey stated that they have provided assistance 
for so long that it is just part of their process, and they do not track costs separately. Some 
jurisdictions even demonstrated that it is possible to provide oral assistance at no or minimal cost. The 
GAO reported that other jurisdictions even provided assistance to groups for whom they were not 
required to offer assistance. 


Ccnicr for AduU English Acquisition, available at hap://www.cal.org/cacla. 

Tlic data ciled below arc lakcu from U.S. Census 2(KK), Summaiy Files I Ihrough 4, Figures arc for llic inclusive Asian 
American (but not Pacific Islander) population (single race and multi-race combined). 

’'Prepared Remarks of Allomcv General Alberto R. Gonzales at the Annivcrsaiy of tlx; Voting Rights Act, Lyndon B. 
Johnson Presidential Library Austin. Texas. Aug. 2, 2(K)5. 
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Research from Dr. James Tucker, my esteemed co-panelist, confirms the GAO findings. Dr. 
Tucker’s research found, among other things, that nearly 60% of reporting jurisdictions (91 of 154) 
reported incurring no additional costs for providing oral language assistance, and that nearly 55% of 
reporting jurisdictions (78 of 144) reported incurring no additional costs for providing written language 
assistance. This research also concluded that, after controlling for factors such as population size and 
classification of costs, the average percentage of total election costs attributable to language assistance 
is 2,9% for oral assistance and 7.6% for written assistance. As Dr. Tucker noted in his testimony, 
these averages are nearly equal to or below the original costs reported by GAO based on the 1 984 
elections and relied upon by Congress to extend Section 203 in 1992. 

Opponents of the Voting Rights Act and Section 203 in particular continue to argue that 
providing language assistance to voters with limited English proficiency is prohibitively costly. The 
evidence presented in the GAO study and the recent research conducted by Dr. Tucker rebuts this 
contention. According to these reports, costs were minimal in most cases and certainly manageable. 

Constitutionality of Section 203 

Section 203 is constitutional. The text of section 203 states that, in enacting this provision, 
Congress relied on its enforcement powers under the Fourteenth and Fifteenth Amendments to the 
United States Constitution,^^ Legislation that relies on Congress’s enforcement powers under the 
fourteenth and Fifteenth Amendments must be intended to address the type of discrimination 
proscribed by those Amendments, Where Congress addresses such harms. Congress has very broad 
legislative powers. 

Congress’ s power under these Amendments, though, is not limitless. For legislation to remain 
within constitutional limits, the United States Supreme Court recently stated that the test is whether the 
legislation is “congruent" with and “proportional" to the improper discrimination that the statute 
addresses,^’ In ('ity ofBoerne, the Supreme Court identified three steps for determining whether a 
statute meets the “congruence and proportionality" standard: (1) identifying the constitutional 
protection at issue (discrimination); (2) reviewing the record to determine whether Congress responds 
to a widespread pattern of discrimination (congruence); and (3) determining whether Congress’s 
response is reasonably proportional to the harm addressed (proportionality), 

(1) First Prong; Identifying Discrimination Addressed By the Legislation 

In the case of section 203, we need look no further than the language of the statute itself, which 
states that “citizens of language minorities have been effectively excluded from participation in the 
electoral process. Among other factors, the denial of the right to vote of such minority group citizens 
is ordinarily directly related to the unequal educational opportunities afforded them resulting in high 
illiteracy and low voting participation.’’^^ 

The legislative history of section 203 confirms this. In enacting section 203, the Senate acted 
in response to racial discrimination in the voting process and education (and in other ‘■facet[s] of life”) 


See 42 U.S.C. g 197.1aa-la(3) ("Congress declares ihaL in order to enforce ihc guaraitlccs of ihc rounccnlli and fificcnih 
amendments to tlie United States Conslitiitioo. it is necessan- to e limina te such discrimination by proliibiting these 
practices, and b\ prescribing oUicr remedial devices.”). 

CilvvfBoerne v. Hwv.v. 521 U.S. .507. 519-20 (1997). 

42 U.S.C. § l97Uia-la(a), 
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that results in the disenfranchisement of language minoiities.^^ In its 1982 report supporting 
reenactment of the temporary provisions of the Voting Rights Act, the Senate found, based on 
Supreme Court jurisprudence, that educational disparities are causally linked with depressed levels of 
political participation. Courts have recognized this linkage as well. ^ 

(ii) Second Prong: Congruence 

After identifying the discrimination addressed by the legislation, the Court then looks at 
whether Congress, in enacting the statute, in fact is responding to the stated discrimination or is acting 
pursuant to some other motivation.'" To evaluate Congress’s intent, the Court looks to the legislative 
record, which must ‘'identi^] a history and pattern” of violations of the constitutional right at issue. 

If the legislative record has glaring deficiencies, the statute will likely be struck down as 
unconstitutional. 

The 1975 Senate Report supporting the enactment of section 203. and the 1992 House and 
Senate reports supporting the most recent extension of section 203, explicitly state, and set forth 
findings demonstrating, that the purpose of the statute was to address racial discrimination resulting in 
the disenfranchisement of language minorities.**^ The 1992 House Report supporting the 15-year 
extension of Section 203 states that the extension “is statutory acknowledgement of the continuing 
existence of the discrimination that led to the enactment of S[ection] 203 ,”**^ The House found that 
educational disparities for certain language minority groups persisted and that these disparities had a 
direct and negative impact on those groups’ ability to participate in the electoral process. The 1992 
Senate Report reached the same conclusions.**^ Moreover, the record currently before the House 
demonstrates that the discrimination Congress intended to redress still exists. 

(iii) Third Prong: Proportionality 

The Court finally compares the legislation at issue with the documented record of constitutional 
violations to determine whether the legislation is “so out of proportion to a supposed remedial or 
preventative object that it cannot be understood as responsive to, or designed to prevent, 
unconstitutional behavior.’”*^ In evaluating proportionality, the Court has not enunciated any required 
factors to be examined. For example, the Court has not required that the legislation be “narrowly 
tailored*’ to remedying the identified discrimination. Instead, the latitude granted to Congress depends 
on the egregiousness and pervasiveness of the constitutional violations. 

Section 203 is sufficiently proportional to the discrimination it seeks to address. The 
1992 House and Senate had ample evidence to support the proposition that Section 203 is 
proportional to the very real problem of educational and voting discrimination. The 1 992 
House Report and the 1 992 Senate Report both found that the remedial provi sions of 


S. Rep. 94 295, 1975 U.S.C.C.A.N, 774, 791-96 (Juh^ 22, 1975) (“1975 Senate Report"). 

*' See. e.g.. White v. Regester, 412 U-S. 755, 767-69 (1973) (citing both histow of discrimination against minorities and 
educational and other socio-economie dispiirities between minorities and wliites as factors in concluding that electoral 
sj'stems violated tlie Fourteenth Ameiidmenl); Kiiksej- v. Board of Supervisors. 554 F,2d 139, 143-46 (5tli Cir. 1977) (en 
banc) (inferring causal relalionsliip between socio-economic disparities and depress le\ els of political paiiicipalioii). 
City ofBocme, 521 U.S. at 531. 

Garrcll, 5.31 U.S. at .368, 

1975 Senate Report. 

H R, Rep. 102-655. 1992 U.S.C.C-A.N. 766. 766 (Julv 8, 1992) CI992 House Report ‘). 

S. Rep. 102-3 15. 1992 WL 163390. al *4-10 (Julv 2.’l992) (“1992 Senate Repori”). 
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Section 203 had done much to cure these inequities. Specifically, statistics showed that, for 
the covered language minorities, ‘‘[Section] 203 has served as a catalyst for increased voter 
participation.’’'^^ Although there are no federal requirements that polling data be kept on the 
Asian American language minorities, then-recent exit polls conducted in Los Angeles and 
New York indicated that upwards of 80% of Asian American voters felt that language 
assistance materials would be “helpful” and likely would increase their participation in the 
electoral process.'*^ The Report also noted that, in the decade preceding the renewal effort, 
continued voter discrimination was further evidenced by the fact that three of the four 
covered language minorities had brought many successful civil actions seeking to enforce 
the provisions of section 203.'''^ 

The congressional record developed thus far already has substantial evidence demonstrating 
that section 203 is proportional. The evidence in the record is broad-based, but boils down to two 
fundamental propositions. First, the evidence shows that language assistance has been successful in 
increasing voter participation and minority representation. Second, the evidence shows that language 
assistance still is needed because discrimination against Asian Americans continues to occur. 

Strengthening Section 203 

AAJC recommends that the Subcommittee consider strengthen Section 203 by lowering the 
numerical threshold for coverage to 7,500 in HR. 9. Lowering the threshold from 1 0,000 to 7,500 
would allow several Asian American language minority populations to benefit from language 
assistance under Section 203, These populations would likely not be covered after the next coverage 
determinations are made based on 2010 American Community Survey (ACS) census data - unless the 
threshold is lowered to 7,500. A lower threshold would result in minimal additional costs, 

A lower numerical threshold will also remedy the potential that the ACS, which will replace the 
decennial census, will undercount language minorities. Unlike the decennial census long-form survey, 
the ACS will not be conducted in any Asian languages. Because 36% of the Asian American 
population has limited English proficiency, an English and Spanish-only ACS will likely result in an 
undercount of Asian American language minorities. Additionally, ACS forms are sent to only a small 
sample of the population, which means that few language minorities receive the form. This may result 
in the ACS collecting insufficient sample sizes for proper statistical analysis, further increasing the 
probability that the ACS will undercount Asian American language minorities. The likelihood of an 
undercount further justifies lowering Section 203’s numerical threshold to 7,500. 

Nine additional Asian American populations in California, Illinois, New York, and Washington 
would currently be covered under Section 203 for Asian language assistance if a 7,500 threshold had 
been in effect when the 2002 determinations were made. All but one of those populations resides in 
counties that are already mandated to provide voting assistance in one or more Asian languages. 
Another six populations would have been covered for Spanish language assistance in Illinois, New 
Jersey, Ohio, Texas, Virginia and Wisconsin. Although several of these populations will have reached 
the 10,000 threshold by 2010, several other populations will not have reached the 10,000 threshold and 
will not be covered after the next coverage determinations are made - unless the threshold is lowered 
to 7,500. 


1992 U.S.C.C.A.N, ;it 770. 
*'"1(1 al771. 
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Importantly, lowering the threshold to 7,500 would trigger coverage for several Southeast 
Asian American communities. The current numerical benchmark has largely left out this significant 
portion of the Asian American community. Vietnamese Americans are covered by Section 203 in a 
few jurisdictions, but other Southeast Asian American language minority groups have not been 
covered thus far. The Southeast Asian American community largely consists of Americans from 
Cambodia, Laos and Vietnam. These communities clearly fall within the group of citizens Congress 
intended to protect and empower under Section 203 of the Voting Rights Act. Their characteristics 
include high levels of limited English proficiency and low levels of educational attainment, as well as 
low voter turnout. 

For the Southeast Asian American community, educational attainment remains low, especially 
for the Cambodian, Laotian, and Hmong communities. Census data show that over 25% of 
Cambodians, 45% of Hmong, and 23% of Laotians have had no formal schooling, compared to 1% of 
the overall population. Similarly, Census data shows that only 9% of Cambodians, 7% of Hmong, and 
8% of Laotians obtain at least a bachelor’s degree, compared to 24% of the overall U.S. population. 

The impact of these low rates of educational attainment on electoral participation is exacerbated by the 
fact that 32% of Cambodian households, 35% of Hmong households, and 32% of Laotian households 
are “linguistically isolated,” which means that all members of the household 14 years old and over 
have at least some difficulty with English, as compared to 4% of households for the total U.S, 
population. Voters from linguistically isolated households are in particular need of Section 203 
assistance because they do not have any family members who can accompany them to the polls and 
assist them in the voting process. 

Three more Southeast Asian American communities would have been covered in the 2002 
coverage determinations if the threshold had been 7,500 then, including the Cambodian American 
population in Los Angeles County. Section 203 coverage of this population alone would allow 17% of 
the nation’ s total Cambodian American population to benefit from language assistance; but if the 
threshold remains at 10.000 when the ne.xt coverage determinations are made in 2012, zero percent of 
the nation’s Cambodian American population will benefit from language assistance. A lower threshold 
of 7,500 will also trigger coverage for two more Southeast Asian American communities that were not 
at 7.500 after the 2000 census, but will likely be after the 2010 census. 

Section 203 currently covers several cities traditionally known for their significant Asian 
American populations, including Los Angeles, California’s Bay Area region. New York, Chicago and 
Seattle. Section 203 coverage has also been triggered in cities with emerging Asian American 
populations, including Houston and San Diego. However, without a lower threshold. Section 203 will 
likely to continue to omit from its coverage other emerging Asian American populations in places such 
as Boston and Dallas. It is important for Congress to consider strengthening Section 203 so that it 
protects Asian American voters in these emerging population areas. 

Observer & Examiner program 

AAJC agrees with HR. 9’s elimination of federal examiners since examiners have not been 
appointed to jurisdictions certified for coverage in over twenty years. AAJC also supports the renewal 
of the observer coverage. However, AAJC recommends that the Subcommittee consider allowing the 
Attorney General under the federal observer provisions of the VRA to send federal observers to 


The data ciled below arc lakcii from U.S. Census 2000, Sunmiai>' Files 1 ltifougli4. Figures arc for die inclusive Asian 
Anicrican (bill nol Pacific Islander) population (single race and mulU-tacc combined). 
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Section 203-covered jurisdictions where the Department of Justice learns of incidents of 
discrimination or interference with the right to vote in cormection wdth upcoming or recent elections in 
HR, 9, 


As Barry Weinberg, Former Deputy Chief and Acting Chief of the Voting Section atDOJ, 
testified to at a hearing by this Subcommittee, because violations of the Voting Rights Act continue to 
happen in polling places throughout the United States, the need for federal observers to document 
discriminatory treatment of racial and language minority voters in the polls has not waned. Mr. 
Weinberg further testified that minority language voters suffer additional discriminatory treatment 
when people who speak only English are assigned as polling place workers in areas populated by 
minority language voters. This fact is supported by years of community monitoring done by NGOs, 
including AAJC and its affiliates, which document complaints of widespread discrimination against 
language minorities across this country, such as: 

• Challenges against Asian American voters at the polls alleging voters were not U.S. citizens or 
city residents, or that they had felony convictions because they looked “foreign” where voters 
were pulled from voting lines and forced to show passports or citizenship papers before they 
could vote, 

• Poll workers treating Asian American voters with limited English proficiency disrespectfully, 
refusing to allow them to use an assistor of choice, and improperly influencing, coercing, and 
ignoring their ballot choices. 

• Poll workers being hostile to Asian American voters and language assistance, or sometimes 
outright racist, refusing to allow them to vote or refusing to provide language assistance as 
mandated by law. 

While federal observers have been sent to areas to monitor elections on behalf of language 
minority citizens, it has mostly been as a result of court orders because the Attorney General can only 
cenify jurisdictions that are covered by Section 5. The only recourse DOJ has to monitor elections on 
behalf of language minorities is to send attorney monitors. 

Federal observers have special access to polling places under the authority of the Voting Rights 
Act even where access to DOJ attorney monitors is otherwise barred by state laws. Because of their 
special access, the harassment of minority voters and other violations of the Voting Rights Act inside 
the polling places no longer go unseen and unchecked where federal observers are dispatched. 

For language minorities, inside the polling site is precisely where they experience 
discrimination by poll workers who refuse to assist them, who degrade them, or who use racial slurs 
when speaking to them or by other voters who challenge their right to vote simply because they believe 
the Asian American voter looks “foreign,” Tf federal observers were allowed into Section 203-covered 
j urisdictions, they would be able to report these discriminatory and intimidating incidents to DOJ 
attorneys. As Mr. Weinberg testified, these facts are crucial and irreplaceable in the enforcement of 
the Voting Rights Act. Without the federal observers’ special access, DOJ attorneys are not able to 
collect evidence of discrimination unless harassed and intimidated voters take the proactive step of 
contacting the DOJ (assuming they even know they can pursue that course of action) and thus are not 
able to legally address the discrimination against language minority voters. 
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Finally, providing the Attorney General the authority to dispatch federal observers where 
incidents of discrimination and intimidation have been reported in Section 203-covered jurisdictions 
would not result in mandatory increases in the cost of the federal observer program. This modification 
would not mandate that the AG send federal observers to every new covered jurisdiction, rather simply 
where there has been evidence of voting discrimination. The reality is that this would simply provide 
the Attorney General more tools to combat voting discrimination. 

Expert Witness Fees and Expenses 

AAJC commends leadership for authorizing the prevailing party to also recover expert costs as 
part of the attorney fees in voting rights cases. Because it is virtually impossible to prove a VRA 
violation without expending thousands of dollars for expert witness testimony, recoverable expert 
witness fees restores Congress’ intent of assuring access to the courts by victims of voting 
discrimination. 

Conclusion 


On behalf of AAJC. I want to thank the Committee for the opportunity to testify today on HR. 
9 and its importance to the Asian American community. As this Committee knows, these provisions 
are essential to ensure meaningful and fair representation as well as equal voting rights for all 
Anericans. The VRA helps remedy the continued discrimination experienced by Asian American 
voters. Because the expiring provisions are targeted to those areas with the most need, they are 
congruent and proportional to the discrimination experienced by minority voters. We are honored to 
be able to share our thoughts about the bill with the Committee, In particular, we are pleased to offer 
our support of HR, 9, I look forward to discussing the importance of the VRA to our nation and the 
debate around its reauthorization. 
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Mr. Chabot. Dr. Tucker, you are recognized for 5 minutes. 

TESTIMONY OF JAMES THOMAS TUCKER, VOTING RIGHTS 

CONSULTANT, NALEO EDUCATIONAL FUND, AND ADJUNCT 

PROFESSOR, BARRETT HONORS COLLEGE, ARIZONA STATE 

UNIVERSITY 

Mr. Tucker. Thank you, Mr. Chairman. Mr. Chairman and dis- 
tinguished Members of this Subcommittee, I want to thank you for 
your strong bipartisan leadership, and I want to specifically ac- 
knowledge two members of NALEO, Mr. Gonzalez of Texas and Ms. 
Sanchez of California, for the work that you have done on this bill. 

I want to express my strongest support for H.R. 9. Section 7 of 
H.R. 9 provides for a straight reauthorization of sections 4(f)(4) and 
203 of the Voting Rights Act until August of 2032. Section 2 of the 
bill outlines substantial evidence of continued discrimination 
against language minorities that supports the 25-year reauthoriza- 
tion. 

Equally important, the bill reaffirms the findings in section 203 
of the Voting Rights Act. There is an extensive record of docu- 
mented discrimination in voting and education that supports main- 
taining the protections in sections 4(f)(4) and 203 of the Voting 
Rights Act for the four covered language groups. Other language 
groups have not been included because there is no similar record 
for those groups. 

H.R. 9 maintains the existing section 203 coverage formula. It 
also updates the data used for coverage determinations to reflect 
changes in how the Census Bureau collects language ability data 
using the American community survey. 

In 1992, Congress acknowledged the substantial record of edu- 
cational discrimination against the covered language minority 
groups. Since 1975, at least 24 successful educational discrimina- 
tion cases have been brought on behalf of English language learn- 
ers in 15 States, 14 of which are presently covered by section 203; 
10 of those cases have been since 1992. Consent decrees or court 
orders remain in effect for English language learner students 
Statewide in Arizona and Elorida, and in the cities of Boston, Den- 
ver, and Seattle. 

TTie December 2005 decision in Florez v. Arizona illustrates the 
impact that unequal educational opportunities have had on the 
175,000 English language learner students enrolled in Arizona’s 
public schools. As the Court explained in citing the State $500,000 
a day for being in contempt of its prior orders, and I quote: “The 
court can only imagine how many students have started school 
since Judge Marquez entered the order in Eebruary 2000 declaring 
these programs were inadequately funded in an arbitrary and ca- 
pricious manner that violates English lan^age learner students’ 
rights under the Equal Education Opportunity Act. How many stu- 
dents may have stopped school by dropping out or failing because 
of the foot-dragging by the State?” 

Educational discrimination is compounded by the absence of suf- 
ficient adult-ESL programs in most of the covered jurisdictions. In 
Albuquerque, the largest provider reports an average waiting time 
of about 12 months. In Boston, the average waiting time is 6 to 9 
months, but some adults have to wait as much as 2 to 3 years. 
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As of just a few days ago, there were at least 16,000 adults on 
ESL waiting lists in Boston. In New York, the need for adult-ESL 
courses is estimated to be 1 million, but only 41,000 adults were 
able to enroll in 2005. Most adult-ESL programs no longer keep 
waiting lists because of the extreme demand, but use lottery sys- 
tems in which at least 3 out of every 4 adults are turned away. 

In Phoenix, the largest adult-ESL provider reports a waiting list 
of over 1,000 people, with a waiting time of up to 18 months for 
highest-demand evening classes. 

In Rhode Island, over half of all adults on waiting lists have been 
waiting for 12 months or more. This demonstrates that there is a 
national problem on ESL. 

Limited-English-proficient adults are extremely motivated to 
learn English and become fully assimilated into American society. 
The average adult-ESL student is the working poor, holding two 
jobs, supporting a family and learning English in the few hours 
available to them in the evenings. 

It can take several years for LEP students to even acquire spo- 
ken English language and literacy skills equal to a fifth-grade edu- 
cation, which is still functionally illiterate. The need for language 
assistance on ballot questions is especially important because of 
the growing number of propositions directly impacting the covered 
language minority citizens. An average of 13.1 percent of voting- 
age citizens are limited-English-proficient in the languages trig- 
gering coverage, with an average illiteracy rate that is nearly 14 
times the national rate. 

The barriers posed by educational discrimination, language, and 
the absence of sufficient ESL classes and high illiteracy result in 
significantly decreased voter participation. H.R. 9 maintains the 
existing bailout provision from section 203 coverage for jurisdic- 
tions that are able to remedy the illiteracy rate of the applicable 
language minority groups. As I testified previously, where imple- 
mented properly, language assistance accounts for only a small 
fraction of total election costs, if at all. 

Eor these reasons I recommend that without delay the House 
pass H.R. 9, without amendment, to ensure the continued protec- 
tion of the right to vote for all American citizens. 

Thank you very much for your attention and I will welcome the 
opportunity to answer questions you may have. 

Mr. Chabot. Thank you very much. 

[The prepared statement of Mr. Tucker follows:] 
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Prepared Statement of Dr. James Thomas Tucker 

Testimony of Dr. James Thomas Tucker 

Voting Rights Consultant for the National Association of Latino Elected and 
appointed Officials (NALEO) Educational Fund 
and 

Adjunct Professor at the Barrett Honors College at Arizona State University 

Before the House Committee on the Judiciary 
Subcommittee on the Constitution 

Legislative Hearing on H.R. 9, 

A Bill to Reauthorize and Amend the Voting Rights Act of 1965: Fart 11 
May 4 , 2006 

Mr. Chairman and Members of the Subcommittee, thank you for your invitation to testify 
on H.R. 9, the Fannie Lou Hamer, Rosa Parks, and Corretta Scott King Voting Rights Act 
Reauthorization and Amendments Act of 2006 (“VRARA”). I want to commend Chairman 
Sensenbrenner and Ranldng Member Conyers of the Judiciary Committee, and Chairman 
Chabot, Ranking Member Nadler, and Mr. Watt, Ms. Sanchez, Mr. Lewis, and Mr. Honda for 
your leadership and support for this legislation. The Voting Rights Act is the crown jewel of 
American civil rights laws. The importance of renewing and restoring the Act to the original 
Congressional intent has not been lost on Members from both Parties in the House and the 
Senate. Just two days ago, we witnessed the historic bicameral and bipartisan drop of H R. 9. 
Last week. Chairman Sensenbrenner and Ranking Member Conyers introduced a substantial 
record of 8,000 pages of testimony documenting extensive discrimination and the continuing 
need for the expiring provisions of the Voting Rights Act. While progress has been made to 
eliminate voting discrimination in this country, much work remains left to do. For that reason, I 
urge the distinguished Members to pass H.R. 9 and ensure that millions of American citizens 
continue to have equal access to their fundamental right to vote. 
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I am a voting rights consultant to iJie National Association of Latino Elected and 
appointed Officials (NALEO) Educational Fund and an Adjunct Professor at the Barrett Honors 
College at Arizona State University. T hold a Doctor of the Science of Laws (or S.J.D.) degree 
from the University of Pennsylvania. I previously worked as a senior trial attorney in the Justice 
Department’s Voting Section, in which a substantial amount of my work focused on Section 203 
enforcement and federal observer coverage. 1 teamed with Dr. Rodolfo Espino, a Professor in 
ASU’s Department of Political Science who holds a PhD. in Political Science from the 
University of Wisconsin-Madison, to co-direct a nationwide study of minority language 
assistance practices in public elections that was accepted into the House record. I presently am 
working with Peter Zamora, an attorney with the Mexican- American Legal Defense and 
Education Fund (MALDEF), to document successful educational discrimination cases and 
English as a Second Language (ESL) waiting times in nearly two dozen cities across the United 
States, T will discuss some of our findings today. 

Although my comments will focus primarily on Sections 4(f)(4) and 203, 1 want to 
express my strongest support for the other provisions of H R. 9. The bill restores Section 5 to the 
original Congressional intent by correcting misconstructions by the United Slates Supreme Court 
in Reno v, Bossier Parish II and Georgia v. Ashcroji. The VRARA makes it clear that Section 5 
prohibits intentionally discriminatory voting practices and voting changes that prevent minority 
voters from electing their chosen candidates. The bill also updates the federal observer 
provisions to reflect the manner in which those provisions have been used since 1982. Finally, 
H R. 9 strengthens the Voting Rights Act by providing for recovery of reasonable expert witness 
fees in litigation to enforce the Act. Section 5 and the private attorneys’ general provision of the 


2 



61 


Voting Rights Act have played a critic^ role in making the guarantees of the Fourteenth and 
Fifteenth Amendments a reality for all Americans. The VRARA will ensure that ongoing voting 
discrimination and the vestiges of past voting discrimination are removed root and branch from 
our Nation’s landscape. 

The language assistance provisions of the Voting Rights Act received strong bipartisan 
support each time Congress previously considered them in 1975, 1982, and 1992, and this 
reauthorization process has been no different. As Senator Orrin Hatch observed during the 1992 
hearings, “[t]he right to vote is one of the most fundamental of human rights. Unless 
government assures access to the ballot box, citizenship is just an empty promise. Section 203 of 
the Voting Rights Act, containing bilingual election requirements, is an integral part of our 
government’s assurance that Americans do have such access.”' 

It has long been established that Congress has the authority to remove barriers to political 
participation by language minority U.S. citizens. In Kafzenbach v’. Morgan^ the United States 
Supreme Court upheld Section 4(e) of the Act, which provides for language assistance for 
“persons educated in American-flag schools in which the predominant classroom language was 
other than English.”^ The State of New York argued that Section 4(e) of the Act was 
unconstitutional as applied to New York, which had passed an English language requirement for 
voting to give language minorities an incentive to learn English. The Court rejected that 
assertion, finding that Congress may have “questioned whether denial of a right deemed so 
precious and fundamental in our society was a necessary or appropriate means of encouraging 
persons to learn English, or of furthering the goal of an intelligent exercise of the franchise.”^' 
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Katzenbach upheld the language assistance requirements as a valid exercise of congressional 
enforcement powers under the Fourteenth and Fifteenth Amendments, which the Court 
recognized give “the same broad powers expressed in the Necessary and Proper Clause.”' 

In 1975, Congress relied upon Section 4(e) as the foundation for Sections 4(f)(4) and 203. 
Congress noted its constitutional exercise of its enforcement powers by citing Katzenbach and 
the Court’s decision in Meyer v. Nebraska, a 1923 case in which the Court struck down a 
prohibition of teaching languages other than English in public schools. As the Supreme Court 
observed in Meyer, “the protection of the Constitution extends to all, to those who speak other 
languages as well as those bom with English on the tongue.”^ Congress agreed with this 
reasoning in enacting Sections 4(f)(4) and 203. 

Section 7 of H.R, 9 provides for a straight reauthorization of Sections 4(f)(4) and 203 of 
the Voting Rights Act for twenty-five years, until August 6, 2032, The provisions apply to four 
language groups: Alaska Natives; American Indians; persons of Spanish Heritage; and Asian 
Americans,”^ as well as the distinct languages and dialects within these language groups." 
Section 2 of the bill outlines substantial evidence of continued discrimination against language 
minorities that supports the twenty-five year reauthorization. Equally important, the bill 
reaffinns the findings in Section 203(a) of the Voting Rights Act, which states: 

The Congress finds that, through the use of various practices and 
procedures, citizens of language minorities have been effectively 
excluded from participation in the electoral process. Among other 
factors, the denial of the right to vote of such minority group 
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citizens is ordinarily directiy related to the unequal educational 
opportunities afforded them, resulting in high illiteracy and low 
voting participation.^ 

There is a substantial record of documented discrimination in voting and education that supports 
maintaining the protections in Sections 4(f)(4) and 203 of the Voting Rights Act for the four 
covered language groups. Other language groups have not been included because there is no 
evidence that they have experienced similar difficulties in voting.'*^ 

Jurisdictions are selected for coverage through two separate triggering formulas. Under 
Section 4(f)(4) of the Act, a jurisdiction is covered if three criteria are met as of November 1. 
1972: (1) over five percent of voting age citizens were members of a single language group; (2) 
the jurisdiction used English-only election materials; and (3) less than fifty percent of voting age 
citizens were registered to vote or fewer than fifty percent voted in the 1972 Presidential 
election, This trigger covers jurisdictions that have experienced “more serious problems” of 
voting discrimination against language minority citizens.'^ 

Jurisdictions covered under Section 4(0(4) must provide assistance in the language 
triggering coverage and are subject to the Act’s special provisions, including Section 5 
preclearance and federal observer coverage. Section 4(0(4) coverage applies in three states 
(Alaska for Alaska Natives, and Arizona and Texas for Spanish Heritage) and nineteen counties 
or townships in six additional states. Bailout under Section 4(a) of the Voting Rights Act 
allows jurisdictions that have eliminated voting discrimination to be removed from coverage 
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under Section 4(f)(4). Covered counties in Colorado, New Mexico, and Oklahoma have bailed 
out pursuant to Section 4(a) of the Voting Rights Act.'^ 

During the oversight hearings, this Committee received substantial evidence documenting 
voting discrimination and the continuing need for Section 4(f)(4) coverage in the remaining 
jurisdictions. 1 will briefly highlight some of those findings in the three states covered statewide. 

The need for language assistance in Alaska remains high, but is largely unmet. Residents 
of nearly 200 Native villages accessible only by plane live in abject poverty, have high 
unemployment rates, and the lowest levels of education. These Native Alaskans speak twenty 
different languages, many with unique regional dialects, and they have a high level of limited- 
English proficiency.'*’ Educational disparities continue to be prevalent, including 80.5 percent of 
Alaska Native graduating seniors who were not proficient in reading comprehension, failure 
rates on standardized tests that were more than 20 percent higher than non-Native students, and 
graduation rates that lag more than 15 percent behind the statewide average.'^ There is 
substantial non-compliance with Section 203, including lack of oral language assistance, no voter 
outreach, the absence of language assistance by telephone, and the failure to provide materials in 
the written Inupiaq and Yup’ik languages.'* The “largely monolingual elections in Alaska have 
clearly impacted Alaslca Natives’ ability to exercise their right to vote.”"' Voter turnout in these 
isolated Native communities trails statewide turnout by nearly seventeen percent.^'' 

Arizona’s record since 1982 also demonstrates the continuing need for Section 4(f)(4) 
coverage. Since that time, the Department of Justice has objected to four statewide redistricting 
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plans because of their discriminatory impact on language minority citizens, including one in the 
1980s, two in the 1990s, and one in 2002.^’ Over 80 percent of all Section 5 objections in 
Arizona have occurred since 1982.^^ The Department of Justice has interposed objections to 
discriminatory voting changes in nearly half of Arizona’s counties since the last 
reauthorization. Since 1982, more than 1200 federal observers have been deployed to Apache, 
Navajo, and Yuma Counties, identifying substantial non-compliance in the availability and 
quality of language assistance to American Indian and Latino voting-age citizens.^^ In 1989 and 
1994, the Department of Justice brought successful cases against the State of Arizona and 
Apache, Coconino, and Navajo Counties for denying American Indian voters access to the 
political process. As recently as 2002, the Department of Justice identified significant 
deficiencies in the availability and quality of language assistance offered to American Indian 
voters in Apache County. Voter registration and turnout among American Indian and Latino 
voters continues to climb, and the number of Latino elected officials in Arizona has nearly 
quadrupled from 85 in 1973 to 373 in January 2005.^*’ Nevertheless, the recent documented 
voting discrimination in Arizona demonstrates that Section 4(f)(4) coverage continues to be 
needed. 


Congress originally targeted the language assistance provisions to protect Spanish- 
language minorities in Texas, who had experienced a well-documented history of voting 
discrimination,^^ The record demonstrates that Section 4(f)(4) coverage continues to be 
necessary to protect voting age citizens in Texas, including 22.4 percent who are Latino, 12.3 
percent who are African-American, 2.0 percent who are Asian, and 1.3 percent who are 
American Indian, Since 1982, the Department of Justice (DOJ) has issued at least 105 
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objections to proposed electoral changes in Texas (including ten statewide objections), which is 
the second highest total of Section 5 objections, trailing only Mississippi.^^ Since 1982 , more 
successful Section 5 cases have been brought in Texas than any other state (at least 29 ), and 
Texas leads the nation in the number of discriminatory voting changes withdrawn after 
submission to DOJ (at least 54).^^ Since 1982, Texas also has the second highest number of 
successful Section 2 cases (at least 274), trailing only Alabama.^' 

Numbers alone do not tell the whole story of how much Section 4(f)(4) coverage has 
made a difference in Texas. In August 2003, weeks before a September election. Section 5 
prevented Bexar County (where San Antonio is located) from eliminating five early polling 
places that served predominantly Latino neighborhoods, an act that would have left many Latino 
voters without convenient access to the polls. In 2002, Harris County (where Houston is located) 
failed to provide language assistance to its Vietnamese voters. After Asian-American 
organizations and the Department of Justice put pressure on the county to offer language 
assistance to Vietnamese voters, Harris County saw its first and only Vietnamese-American 
candidate win a legislative seat. In 2002, Section 5 prevented Seguin, Texas from dismantling a 
Latino city council district and then from canceling the candidate-filing period to prevent Latino 
candidates from running in the district and winning a majority of seats. Section 4(f)(4) has had a 
significant impact on the ability of racial, ethnic, and language minorities to participate in Texas, 
but recent voting discrimination shows it still has far to go, 

Under Section 203 of the Act, a jurisdiction is covered if the Director of the Census 
determines that two criteria are met. First, the limited-English proficient citizens of voting age in 
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a single language group: (a) number more than 10,000; (b) comprise more than five percent of 
all citizens of voting age; or (c) comprise more than five percent of all American Indians of a 
single language group residing on an Indian reservation. Second, the illiteracy rate of the 
language minority citizens must exceed the national illiteracy rate.^^ A person is “limited- 
English proficienf ’ (or LEP) if he or she speaks English “less than very well” and would need 
assistance to participate in the political process elfectively.^^ 

H.R. 9 maintains the existing Section 203 coverage formula. It also updates the data used 
for coverage determinations to reflect changes in how the Census Bureau collects language 
ability data. In future censuses, the existing method of collection, decennial long-fonn data, will 
be replaced by the American Community Survey, which will “provide long-form type 
information every year instead of once in ten years.”^'* The VRARA responds to this data 
collection change by providing that coverage determinations under Section 203(b) will be made 
using “the 2010 American Community Survey census data and subsequent American 
Community Survey data in 5-year increments, or comparable census data.”’^^ The bill otherwise 
leaves Section 203(b)(4) unchanged, ensuring that coverage determinations will continue to “be 
effective upon publication in the Federal Register and shall not be subject to review in any 
court.”^*^ The bill also continues to provide the Director of the Census with the flexibility to 
update census data and publish Section 203(c) coverage detenninations more frequently, as new 
data becomes available.^^ 

Jurisdictions that are covered under Section 203 of the Act must provide written materials 
and assistance in the covered language. Generally, written materials do not have to be provided 
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for historically unwritten Alaska Native or American Indian languages.'^* After the most recent 
Census Department determinations on July 26, 2002, five states are covered in their entirety 
(Alaska for Alaska Natives, and Arizona, California, New Mexico, and Texas for Spanish 
Heritage) and twenty-six states are partially covered in a total of twenty-nine languages. 
Language assistance must be provided under either Section 4(f)(4) or Section 203 in 505 
jurisdictions, which includes all counties or parishes, and those townships or boroughs 
specifically identified for coverage.''*^ 

In 1992, when the language assistance provisions were last reauthorized. Congress 
acknowledged the substantial record of educational discrimination against the covered language 
minority groups. Congress did so by recognizing two ways in which this discrimination 
manifested itself: “present barriers to equal educational opportunities” and “the current effect 
that past educational discrimination has on today’s Hispanic adult population,”'^^ The evidence 
shows that each of these education barriers continue to be present, resulting in “a deleterious 
effect on the ability of language minorities to become English proficient and literate. 

Estimates vary on the number of English Language Learner (ELL) students enrolled in 
public schools, ranging from about three million students in 1999-2000^^ to nearly 3.5 million ^ 
or even four million for the same period.'*' The actual number may be considerably higher 
because of an undercount of American Indian and Alaska Native students resulting from the 
Department of Education’s definition of “LEP student.”'**’ Nearly three-quarters of all of these 
students are native-born U.S. citizens. ^^ The top six states with ELL students were California 
with 1 , 51 1 , 646 , Texas with 570,022, Florida with 254,517, New York with 239,097, Illinois with 
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140,528, and Arizona with 135,248. Each of these six states is covered in whole (California, 
Texas, and Arizona) or in part by the language assistance provisions of the Voting Rights Act. 
ELL students enrolled in public schools lag far behind native-English speakers on standardized 
tests. According to one of the OELA studies, LEP students are twice as likely to fail graduation 
tests as native-English speakers.^’ 

Since the language assistance provisions were enacted in 1975, numerous state and local 
jurisdictions have been found liable for denying equal educational opportunities to non-English 
spealdng students in the public schools. In the landmark case of Lau v. Nichols, the United 
States Supreme Court held that an English-only curriculum violated Title VT of the Civil Rights 
Act of 1964 where it deprived Chinese-speaking students in San Francisco of equal educational 
opportunities.^'^ Many of the post-1975 cases have been brought under the authority of Lau and 
its progeny, Other statutory bases for these cases have included the Section 1703(f) of the 
Equal Educational Opportunity Act (EEOA)^'^ and its implementing regulations, the Education 
for All Handicapped Children Act of 1975, the Bilingual Education Act and Title Vll of the 
Elementaiy and Secondary Education Act of 1968, Section 504 of the Vocational Rehabilitation 
Act of 1973, numerous sections of the Individuals with Disabilities Education Act (IDEA), and 
Title 111 of the No Child Left Behind Act of 2002 (NCLB), among others. 

Unfortunately, the unequal educational opportunities identified in Lau remain in much of 
the United States. Since 1975, at least twenty-four successful educational discrimination cases 
have been brought on behalf of ELL students in fifteen states, fourteen of which are presently 
covered in whole or in part by the language assistance provisions.'*’ Since 1992, when the 
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language assistance provisions were last reautiiorized, at least ten ELL cases have been brought 
or plaintiffs have had additional relief granted under existing court decrees. In some cases, such 
as United States v. State of Texas,^' requests for post-judgment relief for non-compliance with 
court orders remain pending. Elsewhere, cases brought on behalf of ELL students remain 
pending, including one in Alaska^*" and one in Illinois, among others. Consent decrees or court 
orders remain in effect for ELL students statewde in Arizona^* and Florida,'^ and in the cities of 
Boston,*^^ Denver, and Seattie,^^ each of which is covered by the language assistance 
provisions. 1 will briefly discuss some of these decisions and how they impact the ability of 
covered language minority voters to participate effectively in the political process. 

In a 1999 decision, an Alaska Superior Court concluded that Alaska has a dual, arbitrary, 
unconstitutional, and racially discriminatory system for funding school facilities, which impacted 
Alaska Native and American Indian English Language Learner (ELL) students enrolled in the 
public schools. 

In Y.S. V. School District of Philadelphia,^ a successful class action was brought on 
behalf of 6,800 Asian ELL students. Y, one of three named plaintiffs, was a Cambodian refugee 
enrolled in English-only ESL courses who was placed in a class for mentally handicapped 
students after failing to make progress for three years. The 1986 consent decree required the 
school district to review all placements of ELL Asian students, including assessment and 
communication in their native language, revisions to ESL curriculum, recruitment and training of 
ELL instructors fluent in Asian languages, and all communications with parents in their native 
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languages. The decree was extended by stipulation in 2001 because of the continuing need for 
judicial oversight. 


Tn People Who Care v. Rockford Bmird of Education School District = 2(95,^^ a federal 
court held that the school district discriminated against Spanish-speaking ELL students by 
providing unequal educational opportunities. The Court cited substantial evidence of educational 
discrimination against ELL students gathered by the Office of Civil Rights (OCR) of the United 
States Department of Education. Among otiier violations, the school district failed "to 
adequately identify and assess students who were in need of bilingual services" and segregated 
ELL students from the rest of the student population. 

The December 2005 decision in Flores Arizona illustrates the impact that unequal 
educational opportunities have had on 175,000 ELL students enrolled in Arizona’s public 
schools.'^'’ As the federal court found, the case reflected “a backdrop of state inaction, existing in 
1992 when Plaintiffs filed the class action law suit and continuing through the duration of the 
case."*^^ The plaintiffs sued Arizona under fxtu for failing to provide a program of instruction that 
would allow the ELL students to become proficient in speaking, understanding, reading, and 
writing English, while enabling them to master the standard academic curriculum as required of 
all students. The plaintiffs challenged the State’s funding, administration and oversight of the 
public school system in districts enrolling predominantly low-income minority children because 
the State allowed these schools to provide less educational benefits and opportunities than those 
available to students who attend predominantly Anglo-schools.*’* 
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In January 2000, the federal court issued a declaratory judgment against the State of 
Arizona following a bench trial. The Flores Court found that the State’s minimum base level for 
funding J.au programs was arbitrary and capricious and bore no relation to the actual funding 
needed to ensure that LEP students are achieving mastery of the State's specified ‘'essential 
skills ” The Court identified several Zaw program deficiencies in support of its judgment: 

• Too many students in a classroom. 

• Not enough classrooms. 

• Not enough qualified teachers, including teachers to teach ELL and bilingual 
teachers to teach content area studies. 

• Not enough teacher aides. 

• An inadequate tutoring program, and 

• Insufficient teaching materials for both ELL classes and content area courses. 

The Court concluded that these “deficiencies are not the result of an inadequate model.... The 
problem is the state’s inadequate funding to support the model. The Court made this finding 
based on a 1987-88 cost study that showed it cost approximately $450.00 per LEP student - 
three times what the State acmally budgeted - to provide Ixiu program instruction,'^'^ 

In December 2005, over five years after the court granted post-judgment relief and over 
thirteen years after the action was filed, the federal court cited the State of Arizona for contempt. 
At that time, the State Legislature’s own study commissioned by the National Conference of 
State Legislatures (NCSL) showed that Arizona needed to spend approximately four and one- 
half times the $150 per ELL student in 2001, and nearly twice the currently budgeted $360 per 
ELL student.^' In rendering its contempt citation, the Court observed, “thousands of children 
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who have now been impacted by the State's continued inadequate funding of ELL programs had 
yet to begin school when Plaintiffs filed this case.”^ The Court strongly criticized Arizona’s 
intransigence: 

The Court can only imagine how many students have started school since Judge 
Marquez entered the Order in February 2000, declaring these programs were 
inadequately funded in an arbitrary and capricious manner that violates ELL 
students' rights under the EEOA, How many students may have stopped school, 
by dropping out or failing because of foot-dragging by the State and its failure to 
comply with the original Order and compliance directives such as the Order 
issued on January 28, 2005? Plaintiffs are no longer inclined to depend on the 
good faith of the Defendants or to have faith that without some extraordinary 
pressure, the State will ever comply with the mandates of the respective Orders 
issued by this Court.'^^ 

The Court ordered that if Arizona did not comply with its earlier decrees within 1 5 calendar days 
after the beginning of the 2006 legislative session, it would impose a fine of at least $500,000 per 
day,’‘^ On January 24, 2006, Arizona failed to meet the court deadline and had accumulating $20 
million in fines though the end of February 2006, which has been channeled directly into ELL 
school programs7^ 

The discriminatory impact of these unequal educational opportunities are illustrated in 
low test scores and high dropout rates documented in a 2005 study by Arizona’s three public 
universities. Eighty-three percent of juniors and sophomores who qualify as English learners 
failed key portions of the ATMS test'^^ such as reading and writing. While about half of non- 
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Hispanic whites have passed all of the AIMS sections, more than three-quarters of Latinos, 
African-Americans, and American Indians have not. Sixty-five percent of non-Hispanic whites 
passed the math section, twice the percentage of Afncan-American and Hispanic students. Only 
about 25 percent of American Indian students have passed the math section. Of the 13,279 
students who continue to score in the lowest of four possible categories, 70 percent of those 
students were minorities. In fifth-grade reading, 70 percent of non-Hispanic white students met 
or exceeded the ATMS standard, compared with only 42 percent of Hispanic students. In eighth- 
grade math, 29 percent of non-Hispanic white students met or exceeded the AIMS standard, 
compared with 10 percent of Hispanic students. Language minorities in Arizona have not fared 
any better on national tests. According to the 2005 results of the National Assessment of 
Educational Progress test administered to Arizona’s students, “the test results were grim for poor 
and minority children. More than 60 percent of Arizona’s poor, African-American, and Latino 
kids in the fourth grade scored below grade level in reading, double the percent ofWhite and 
wealthier kids falling behind.”^ 

Educational discrimination is compounded by the absence of sufficient adult ESL 
programs in most of the covered jurisdictions.’^ 

• In Albuquerque, New Mexico, Catholic Charities, the largest adult ESL provider, 
reports that approximately 1,000 people on their waiting list, with an average 
waiting time of about 1 2 months.^ 

• In Boston, the average waiting time is 6-9 months, but some adults have to wait as 
much as 2-3 years. There is only capacity for about 16,000 adult ESL students 
among current providers. As of April 24, 2006, there were at least 16,725 adults 
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on ESL waiting lists in Boston, which is an undercount of the actual number of 
adults who cannot get into programs.*^ 

In the five-county Denver metro area, adult ESL programs working with the 
Colorado Department of Education had an enrollment of 4,721 adult ESL learners 
in F Y 2005, or 50% of the total Colorado ESL population. Of the seven programs 
reporting waiting list data, waiting times ranged from two weeks to two months. 

In Las Vegas, the Community College of Southern Nevada, the largest ESL 
provider in Nevada, reported that the average waiting time for adult ESL classes 
is from one to four months, 

In the metropolitan New York City region, the need for adult ESL courses is 
estimated to be one million, but only 41,347 adults were able to enroll in over one 
hundred providers in 2005 because of inadequate numbers of classes. Most adult 
ESL programs no longer keep waiting lists because of the extreme demand, but 
use lottery systems in which at least three out of every four adults are turned 
away. In 2001, the Literacy Assistance Center surveyed the few providers that 
maintained waiting lists, and found that there 12,000 adults on the lists, with an 
average waiting time of at least six months.^^ 

In Phoenix, Rio Salado Community College, which is the largest adult ESL 
provider in Arizona, reports a wiring list of over 1,000 people with a waiting 
time of up to 18 months for the highest-demand evening classes. 
Comprehensive adult ESL programs, such as the intensive two-year program 
offered by Unlimited Potential for women, has a three year waiting list.^^ 


17 



76 


• In Rhode Island, acxx)rding to the Office of Adult Education at the Rhode Island 
Department of Elementary and Secondary Education, in March 2006 its 35 adult 
ESL service providers reported that 1,760 adults were on a waiting list, or one 
person for every learner enrolled in a program. Over half of all adults reported to 
be on waiting lists had been waiting for 12 months or more.*^'’ Similarly, the 
International Institute of Rhode Island, which serves about 850-900 adult ESL 
students each year, reported a waiting list of approximately 750 adults waiting an 
average of at least 12 months. The waiting time for all Rhode Island adult ESL 
providers was as much as two years until 2004-2005, when Rhode Island 
Governor Donald Carcieri increased state funding for adult ESL programs by $1 .4 
million.*^ Nevertheless, demand continues to increase, adding to the waiting lists. 

The ESL waiting list data highlights that LEP adults are extremely motivated to learn 
English and become fully assimilated into American society. According to ESL providers, the 
average adult ESL student is "the working poor,” holding two jobs, supporting a family, and 
learning English in the few hours available to them in the evenings. There is “no shortage of 
motivation” to learn. Instead, the extreme demands for ESL services far exceed the available 
supply of open classes. One ESL director in Jackson Heights/Queens Borough, New York, 
explained that her program had to stop using waiting lists about ten years ago. Her program used 
to be first come/first served at the Queens Public Library, and applicants would sleep out for 
days in front of the building to get into classes, with near-riots breaking out when people jumped 
places. Many programs in New York City now use lottery systems every two or three months. It 
is commonplace for LEP adults to not be selected even after five or six lotteries, causing them to 
come in with tears to beg and plead with the program director to let them in, only to be told. 
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“there’s no more room, there’s no more space.” Existing adult ESL programs only begin to 
“scratch the surface” of responding to this extreme demand.*’ 

Even where LEP adults are able to enroll in ESL programs, they cannot learn English 
overnight. Most ESL providers offer four or five levels of English instruction. It can take 
several years for LEP students to even acquire spoken English language and literacy skills equal 
to that of someone with a fifth grade education, which is still functionally illiterate. Native 
English spealcers frequently struggle to understand complex ballot questions. In 1992, Congress 
documented that the absence of oral language assistance and information in their own language 
is devastating to political participation on ballot questions by language minority citizens.^’ The 
need for language assistance on ballot questions is especially important because of the growing 
number of propositions directly impacting covered language minority citizens. 

As Congress found in 1975 and reaffirmed In 1992, today the unequal educational 
opportunities afforded to covered language minority groups continues to result “in high illiteracy 
and low voting participation.”” Among the 403 language groups for which Census data is 
available in the 367 covered political subdivisions, an average of 13.1 percent of citizens of 
voting age are LEP in the languages triggering coverage.’^ Among these LEP voting age 
citizens, the average illiteracy rate is nearly fourteen times the national illiteracy rate.’^ Elderly 
American Indians and Alaska Natives living on isolated reservations have illiteracy rates 
approaching 50 percent or more.’"* The barriers posed by educational discrimination, language 
and the absence of sufficient ESL classes, and high illiteracy result in extremely depressed voter 
participation. According to the Census Bureau, in the November 2004 Presidential Election, 
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Hispanic voting-age U.S. citizens had a registration rate of 57.9 percent and Asian voting-age 
U.S. citizens had a registration rate of only 52.5 percent, compared to 75. i percent of all non- 
Hispanic white voting-age U.S. citizens.^' 

H.R. 9 maintains the existing bailout provision from Section 203 coverage. Section 
203(d) of the Act provides that a covered jurisdiction may bailout from coverage under the 
bilingual election provisions if it can demonstrate “that the illiteracy rate of the applicable 
language minority group” that triggered coverage “is equal to or less than the national illiteracy 
rate.”’'’ "Having found that the voting barriers experienced by these citizens is in large part due 
to disparate and inadequate educational opportunities,” this bailout procedure “rewards” 
jurisdictions that are able to remove these barriers.’^ Unfortunately, as the evidence above 
demonstrates, covered jurisdictions have fallen far short of eliminating the crushing burden of 
illiteracy. The extreme need for language assistance in voting in the face of educational neglect 
and discrimination provides a compelling basis upon which to renew Section 203 for an 
additional twenty-five years. 

Finally, T will close by briefly summarizing some of the cost data T previously provided to 
this Committee. Where implemented properly, language assistance accounts for only a small 
fraction of total elections costs, if any at all. In our 2005 study of election officials in the 31 
states covered by Section 203, a majority of jurisdictions reported incurring no additional costs 
for either oral or written language assistance, witii most of the remaining jurisdictions incurring 
additional e.xpenses of less than 1.5 percent for oral language assistance and less than 3 percent 
for written language assistance.’^ These findings are consistent with two GAO studies in 1984 
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and 1997.^^ Election officials attribute tiie lack of additional costs to several factors. Many 
report hiring bilingual poll v^orkers who are paid the same wages as other poll workers. 
Jurisdictions with Alaska Native and American Indian voters report that bilingual materials are 
not provided because the covered languages are unwritten. Several jurisdictions providing 
bilingual written materials use election officials or community volunteers to translate materials, 
resulting in no additional costs. In many cases, printing costs do not increase as a result of 
having bilingual written materials. A number of jurisdictions in New Mexico and Texas report 
that state laws have language assistance requirements similar to Section 203, resulting in no 
additional cost for federal compliance. 

An overwhelming majority of election officials report that they support the language 
assistance provisions. Of 254 jurisdictions that responded to the question, 71.3 percent (181 
jurisdictions) think that the federal language assistance provisions should remain in effect for 
public elections. The reason is obvious. There is a substantial need for language assistance to 
help LEP U.S. citizens overcome language and illiteracy barriers to participate fully and 
effectively in American political life. For these reasons, I recommend in the strongest terms that 
without delay, the House pass H.R 9 without amendment, to ensure the continued protection of 
the right to vote for all Americans. Thank you very much for your attention. 1 will welcome the 
opportunity to answer any questions you may have. 
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education cases brought because so miiny of the decisions arc unpublished. Ncvcrtliclcss. the cases provide a 
compelling basis for concluding that present educaiional discrimitialion and Ihe elTecls of past educaiional 
discrimination require extension of the kingiiagc assistance prov'isions. 

6:71-CV-5281 (E.D. Tex. 2006) (pendingmotiooforfurther relief for alleged violations of consent decree). 

See Moore Slate of Alaska. Case No. 3AN-()4-9756-CIV (Alaska Superior Cl.) (alleging lhal "every Alaska 
cliild receives an inadequate education because the f unding of that education is grossly inadequate"). 

See Leslie v. Board of Education for Illinois School District U-46. 379 F. Supp.2d 952 (N.D. 111. 2005) (denying 
molion lo dismiss case brought under the EEOA on behalf of LEP Hispanic students and African-American 
students). 
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Flores V. Stale of Ari/ona. 405 F, Supp.2d 1 112 (D. Ari/.. 2(K)5) (coiileinpt order). 

League of United Latin American Cilizens el al. v. Florida Board of Education. Case No. 9()-191.3-Ci\. -Scott 
(S.D. Fla. 1990) (consent decree) and Case No. 90-19Ll-Civ.-MoTeiio (S.D. Fla. 200.1) (amending consenl decree). 

'''’Bilingual Miislcr Parents Ad\’isorv^ Council v. Boston School Committee. 2002 WL 992541 (Mass. Super. Ct. 

Ma\ 15, 2002). 

CHE V. Denver Public Scliools, a 1983 cjisc icsoh'cdby consent dccicc after the United States Dcptirtmcnt of 
Justice inierxened in 19*W, 1999 WL. 3.1300905. 

Seattle School District et al. v. State of Washington, Case No. 81-2-1713-1 (Thurston Ctv'. Sup. Ct 1983) 

(••Seattle IL^). 

“ Kasaviilie v. Slale of Alaska. Case No. 3AN-97-3782-CIV(Alask.-i Superior Cl. 

Case No. 85-6924 (E.D, Pa. 1986) (consent decree continued by stipulation in 2001). 

851 F. Supp. 905 (N.D. Til. mA). aJTd in purl emdrev’d in parlAW F.3d 528 (7 Cir. 1997). 

"'^405 F. Siipp,2d 1112 (D. Ariz. 2005). 

160 F. Siipp,2d 1043. 1044 (D. Ariz, 2000), 

Flores v. Stale of Arizoita, Case No. No. CIV, 92-5%-TUC-ACM (D. Ariz.), 

Flores v. Slale of Arizona. 172 F.SuK).2d 1225 (D. Ari/. 20(K)). 

160 F, Supp.2d 1043, 1044 (D. Ari/.. 2000). 

' National Conference of State Legislatures. "Arizona English Language Learner Cost Study" (Feb. 2005). The 
NCSL study proposes fuitdiiig siguificanlly less than wlial Uic Arizona Slate Senate previously found in 2001, wltcn 
it estimated an annual cost of S17D iniilion (compared to the existing $20 million) was needed to comply with 
Flores, wlicn education costs were lower. A panel of ELL experts from Arizona recommended spending that based 
on grade level, ranging from annual costs of $1.7X5 per ELL sliideni in K-2, to $1,447 in grades 3012, Tlie ELL 
experts proposed lltc diffcrciiihil in funding levels because they believed tliiit earlier investment would result in 
greater proficiency and lower costs later on. The panels furtlter found that the ELL programs could be improved by 
cstablisliing dearer oversight and accountabihtv', placing ELL specialists in schools to work with staff, and 
providing native language support programs in schools v\ iih large ELL populations. 

2005 WL 3455102, at *2. 

Ibid. 

Ibid. 

^ See ACCESS, Project of the Campaign for Educational Equity, Teachers College. Columbia Unix crsiiy (\ isited 
Mar. 11. 2006). at http://wwvv.schoolfiinding.info/ncws/litigatioii/2-28-06azelicoststudy.php3. 

Arizoiiii uses a standardized test Cctlicd tire “AIMS test.” which ranks students in four categories: "exceeds the 
standard," "meeis the standard." "approaches the standard," and "Tails far below the standard,” 

Pat Kossan. "Arizonci Students Lag on National Test.” Arizona Republic (October 20, 2005). 

To date, interviews have been completed with o\"cr 120 ESL providers in 23 cities in 16 states. Tlic data provided 
below comprises the most coinpleie data available from ilie adult ESL providers in the identified cities. 

’ Telephone interview of Jorge Thomas. Director of ESL services at Catholic Charities (Apr. 24, 2006). 

Telephone interview of Kcimy Tamarkin. Executive Director of the Massachusetts Coalition for Adult Education 
(Apr. 24. 20(16) (citing data froiu a database maintained by the Massachusetts Deparlmeni of Education); Telephone 
interview of Joanne Amoud, Director of the Boston Adult Uliteracy Fund (Apr. 1 8. 2006). 

Telephone interview of Jane Miller, Colorado Department of Education (Apr. 21. 2006). 


25 



84 


Teleplione iiiien iew of Dinii JelTeris, Language and Liieralure Program Coordinalor for the Conmmnilv College 
of Soutliern Ne\’ada (Apr. 25, 2006). 

Telephone interv iews of Elysc Btnbcll, Executive Diicctor, and Vetuj Thchilckal, Director of ALIES and Dam 
Analysis. Literacy Assistance Center of New Yoriv (Apr. 28, 2006); Telephone interview of Casey Williams. ESL 
Program Director at tlie Forest Hills Communily- House in Jackson Heights/Queens Borough (Apr. 27, 2006). 

Telephone interv iew of Kathy Price, Rio Salado Community College (Apr. 18. 2(M)6), 

Telephone interv iew of Jean Dev iite. Director of Unlimited Potential (Apr. 28, 2006), 

Telephone interview of Elizabetli Jardine. Office of Adult Education at tlie Rhode Island Department of 
Elementary and Secondary Education (Apr, 18, 2006). 

Telephone interv iew of Na/neen Rahman, Director of Educational Services at the International Institute of Rhode 
Island(Apr. 21, 2006). 

Ibid. 

Telephone interview of Casey Williiims, ESL Program Director at the forest Hills Conununity House in Jackson 
Heights/Queens Borough (Apr. 27. 2006). 

For example, in the 1988 general election in Sandoval CovmR'. New Mexico, altliough 62,7 percent of all ballots 
included votes on rcfcrcndura issues, only 7.4 percent of Native American ballots included votes for those issues, S. 
RtP. No, 102-3 1,5 at 9. Sintilarly, in the County’s 1984 election, only 4 percent of eligible Native American voters 
cast absentee ballots, compared to 26 percent of eligible while voters. Id. 

42U,S,C, § I97.3aa-la(a). 

Dr, lAMhs Tho.mas Tuckkr & RoDOUxy Espjno ft .al.. Mi.n<.)i<ii y LANGf.AOt As>sisiA.\c't Practices i.\ 

Public Elections: E.\ECU’nvE Suw.m.\ry 21 (Mar. 2006). 

Ibid, 

Dr, Jamrs Ttiomas Tt.rcKFR & RoDor.ro Espino FT At... MiNORrTvL.ANfiirAOF.AssiSTAXcr, Practices in 
Public Elections, appendix C (Mar. 2006); Votino Rioh is in Arieona 1982-2006, at 13-14. 

U.S. Census BuitE.\u. Tabic 4a, Reported Voting and Registration of llic Total Voling-Age Population by Sc.x, 
Race and Hispanic Origin: November 2004. 

’^42U.S.C. § 1973aa-la(d), 

121 CoNCi, Rec, H47l9(daily ed. June 2, l975)(slaiemeiUofRep- Edwards). 

Minority Lanolaoe Assistancf. Pr acticfs in Pi:nr.icEr.F.CTiONS. at chapter 6, 

s. Gen. acct, off.. Bilingual voting assist.ance: Costs of and Use During the 1984 Geneiual Election 
11-12 (1986) ("1984 GAO Study"); ,S, Gen. Acct. Off., Billngu.al Voting Assist.-vncl: Assist.vnce Provided 
.AND Costs 1. .33 (1997). 

' Minoritt Langi'age Assis j ance Practices in Pubuc Elections, at 107. 1 16-17. 
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Appendix A 


Successful English Language Learner (ELL) Cases, by State. 


State 

' Case Name and Court'" ^ '^^ '1 

\iMI 1 

Key Findings 

AK 

Kasax^iUe i-. Stme of Alaska (Alaska Superior 
Cl.) ' 

1999 

Court grained plainlirfs' nioiion for partial sunmian.' 
judguicut, concluding tluit Alaska luis a dual, arbitral}^ 
uiiconsiitMlional, and racially discriminaiorv system for 
fondiag school facilities. 

AZ 

Flores r. State of Arizona (D, Ariz.) 

2005 

Issued coiUciMpl cilalion fining Ariiona a minimi, mi of 
SoOOtXK) per day until it remedied a continuing six-year 
failure to comply with federal court order requiring 
esiablisluueni of surficienl rimdiiig for ELL programs for 
Spanish-speaking students. Court suspended stiutdrardized 
icsl rcquirciticnl for gradualioii for ELL students, who 
were denied equal opportunity to pass because of under- 
funding of ELL programs. 

CA 

Coniite De Padres De Familia 0 ’Connell (Cal. 
3d Cir.) 

2004 

Order icnuiiiaiing 1985 ELL conscnl decree ciiLcrcd iiilo 
by the State Board of Education. Plaintiffs were a gioup 
of Mexican- American organizations who sued the State for 
failing to comply w-iih sla.Le and federal law'S Tna.nda.Ling 
instruction in a language understandable to ELL siudeuis, 
The consent decree required the defendants to monitor 
iniplcmcnraiiOTi of bilingual cducalion programs for LEP 
students, including on-siie reviews, compliance reports, 
and remedying aiw tdolations found. In August 2002, the 
court granted the defendaTiis' motion to terminate Ihe 
decree, but found that the defendants’ showing was 
"disappointing, and cvcti offeusive" and was if they had 
"neached back into two decades if files, and dusted off 
their old, hackneyed, and ineffective arguments against a 
consent decree..." Ne\ertheless. the court concluded that 
(lie defendants "liave, at last been dragged kicking and 
scieaming into substiuitial compliance.” In 2004. the court 
of appeals affinned the icmiiiualion order. 

CA 

Lau V. Nichols (SiXi. C<ll.) 

1993 

Amendments to 1983 consent decree remedying 
inadequate ELL programs for Chinese-speaking students 
identified by the United Suites Supreme Court in 1974. 
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State 

Name and C iniri" 

Year 

K.c> hindiiii!^ 

CO 

CUE V’. Denver Public Schools 

1999 

1983 case resoU'ed by consent decree after tlie United 
Stales Dcparimcnl of Justice iiiicr\ cncd roUowing a 1997 
Office of CHmI Rights (OCR) imestigatioii. OCR found 
that flic Denver Public Scliools ftiilcd to pro\ idc ncccssarj' 
language services to 13.()()1) ELL students. The couseiU 
decree requires the district to remedy Title VI ^■iolations, 
to implement an effective program of language ser\ices 
and instruction, and to properly train teachers to instruct 
ELL students. 

CO 

Keysv. School Disirrcf No. I (D. Col.) 

1983 

Court held that a Dein-er public school district failed to 
meet the second Ca.staheda requirement by not adequately 
implementing a plan for language minority siudenls. 

FL 

I.eafiue of United Lulin Ameriam Citizens' el al. 

V. Florida Hoard of Education (S.D. Fla.) 

2003 

Attieiidmenis to 1 990 consent decree remedy iug the failure 
to identify ELL students, provide them with equal 
educational opporiunities appropriate to their level of 
English proficieiKy. academic acltievement. and special 
needs. Original consent decree modified by providing for 
education, training, tmd certification of ESOL instructors 
upon the plaintiffs’ motion to enforce the decree. 

ID 

Idaho Migrant Council v. Board of Education 
(9*' Cir.) 

1981 

Action brought by non-profit representing Idaho public 
school students with limitcd-English proficiency seeking 
equitable relief for slate agency 's failure to ensure that 
loctd scliool districts provided instruction addressing their 
linguistic needs. Tltc Court of Appeals Itcld dial the Stale 
Board of Education and other defendants were empowered 
under state law mid required by federal Itiw to address the 
needs of LEP students. 

TL 

Gomez v, Illinois Slate Board of Education (?“' 
Cir.) 

1987 

Court held that Spanish-speaking LEP students adequately 
Slated a claim under the EEOA in action to compel state 
board of education to establish minimum guidelines for 
identifyui^ and placing LEP children where tlie plaintiffs 
alleged dial no bilingual iiislruclion was provided. 

IL 

People tfho Care v. Rockford Board of 
Education, School District ti 205 (N.D. III.) 

1994 

Court licld that school dislrict discriminalcd against 
Spanish-spcalcing LEP students by providing unequal 
educational opporumiiies, failing "to adequately identify 
and assess students who were in need of bilingual 
services," segregating LEP students from the rest of the 
student population, providing unequal tnmsportation 
compared to non-LEP sUidcnls, and Ihc failure to provide 
adequate special education courses to LEP and non-LEP 
students. The Court cited substantiiil evidence of 
educational discriminalion against ELL students gathered 
by the Office of Civil Rights. 
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State 

Ca^ic Namo and C’mirl* 

Year 

K.c> hindiiii!^ 

MA 

miingual Master Parents Aetvisory Council v. 
Boston School Comniiiiee (Mjiss. Super. Ct.) 

2002 

The School Department materially breached a 1992 Lau 
agrccmcul as lo sludcnl-lcachcr ratios, liigli school 
clusters. Goal 7 reports, and funding. The Court ordered 
the Departntent to remedy the violations of the agreement 
by July 2002, unless llie DepanmeiU repealed its bilingual 
education program. If it repealed the program, the 
Department would be subject to suit by the parent 
orgaiiizatiou. 

MA 

Morgan v. Kerrtgan (D. Mjiss.) 

1975 

In coiuiccUoii v\iUr court -ordered sclrool desegregation 
plan, Boston school department was required to provide 
bilingual instniction where 20 or more Idndcrgiincn 
sliidenls attending a school were in need of that 
iiistructioiL 

MT 

Heavy Runner k'. Bremner (D. Mont.) 

1981 

In action brouglil by limitcd-English proficient Blaclcfcct 
Indian studeiils, the Court held that material fact issues 
existed on claims brought iiitder the Eqtial Educational 
Oppomuiities Act (EEOA) and Title VT of the Civil Rights 
Act of 19d4, including: tltc number of LEP students and 
il»e degree of impairment; ilte instmcliotial programs 
available to the students; future programs designed to 
remedy language impairment. 

NM 

Aevi' Mexico ’n for Retarded Citizens v. State 

of New Mexico (lit' Cir.) 

1982 

In a class action brought against the Stale of New Mexico 
and public education providers, the Court found a violation 
of Section 504 of the Rchabililaiion Act involving 
"language handicapped" students. The Court, concluded 
that "prescribed discrimination occurs when non-English 
speaking siidenis derive fewer system benefits thati their 
English speaking classmates, even where the education 
programs serving the students are administered 
■eveiihandedly.’" 

NM 

Serna v. Portaks Municipal Schools (10* Cir.) 

1974 

Holding tliat school district's fiiilure to provide English 
language inslmclion to Spanish suniamcd siiidculs and the 
failtuc to hire Spanish siimamcd school pcrsomicl in 
district comprised of .'5 percent Spanish suniaine pupils 
violated Title VI of the Civil Rights Act of 1964. 

NY 

Aspira of New York, Inc. v. Board of Education 
of the City ofNiov York (S.D.N.Y.) 

1975 

Post-judgment order following 1974 consent decree 
granting relief to Spanish-speaking ELL students for Lau 
violations. Court held tliiit students to be included in 
bUingual program were aU of those who scored below the 
20* percentile on English version of language assessment 
battciy test. 
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State 

1 Case Mmt' and Cimrt* • . •> i 

L. Year 1 

Ke> hindiiiu^ 

NY 

C.'inlron v. Brenlworid l/nion Free School Dislricl 
(E.D.N.Y.) 

1978 

Judgineut for Puerto Rican and other Hispanic students in 
action challenging school program ilial failed to idcniify 
English deficient LEP shidents. had no training program 
for bilingual teachers and aids, fiiilcd to provide method of 
transferring siiideiils out of ELL program when necessary 
lc\'cl of Elfish proficiency was reached, and failed to 
encourage contact bet%veen non-English spealcing and 
English-speaking students. 

NY 

Jose !’. V, Amhach. 1 'nileci Cerehal Palsy (VCP) 
w. Board of Education. Dyrcin S. w-. Board of 
Ecliicalion (E.D.N.Y.) 

1979 

Three separate class actions in New York City , including 
one brought on behalf of Hispanic children, for the school 
board's failure to properly elassify^ spceiiil needs children 
and provide appropriate education. The consolidated order 
requited the school board to identify^ iill students with 
disabilities by language, provide bilingual education 
services to LEP students, engage in outreach to LEP 
students and tlicir families in llicir Jialivc languages, and to 
recruit, hire, and train adequate bilingual siaff. 

NY 

Rios V. Read (E.D.N.Y.) 

1978 

Action by Spanish-speaking students of Puerto Rican 
anccstr>^ The Court Itcld tliat the school district violtitcd 
Lau bcciuisc it did tiot keep students in ELL program until 
tliey attained sufficient proficiency in English lo be 
instructed along with English-speaking students. 

NY 

United Slates v. City of Yonkers 

2IM)() 

In a desegregation action brought on behalf of racial, 
ctlmic. and language luinoriiy students, tltc Court found 
tl»at “vestiges of segregation existed in the Yonkers public 
schools its of 1997 with respect to academic tracking, 
disciplinaiy practices, adminislraiion of special education 
programs, pupil pcrsomicl services, iind scrvdccs for LEP 
sludeuts.” Tlie Coun also concluded lhai racial disparities 
ill acliieveiiient scores were directly attributable to tlie 
segregated system. 

OH 

Lorain NAACF v. Lorain Board of Education 
(N-D. Ohio) 

1992 

Tn a desegregation case brought on behalf of African- 
Aincrican and Hispimic students, tire 1984 consent decree 
required ''retaitiing an independent coniraclor to evaluate 
Lorain’s bilingual progrfuns. climiniiting shortcomings 
discovered in the evaluation process, and adequately 
iniiintaining bihngual programs for Hispanic shidents in 
compliance with stale and federal law" and increasing the 
number of minority teachers, among other relief Tn 1992. 
tlic Sixth Circuit affirmed an expansion of the consent 
decree to require greater expendilures by (he slate. 
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State 

Name and C'inirr 

Year 

K.e> hindiiius 

PA 

y.-S'. V. School Dislncl of l^hi/aeJeiphia (E.D. Pa.) 

2001 

Class action brought on behalf of 6.800 Asian students. Y. 
oi»c of ilircc named plainiiffs. w as a Cambodian refugee 
enrolled in English-only ESOL courses who was placed in 
a class for mentally liandicappcd students tiftcr failing to 
make progress for ihree years. The 1986 conseni decree 
required the scliool district to rc\-ic'w^ all placements of 
LEP Asian students, including assessment and 
comiiiunicalion in Ihcir luilixc language, revisions to 
ESOL curriculum, recruitment and training of ELL 
instructors fluent in Ashm hinguagcs. and all 
commumcaiions with parenis in Iheir nalive langiuages. 
The decree was continued by stipukitionm 2001. 

TX 

Caslaheda v. !hckar(/(5^' Cir.) 

1981 

Ill an action brought by Spcmish-spcaldng Mcxican- 
Aiiierican children and Iheir parents, the Court held that 
tlie school district’s bilingual education and language 
remediation programs were inadequate with respect to in- 
scrvicc training of tcacltcrs for bilingual classrooms and in 
measuring progress of students in the programs. 

TX 

Uniled Stales v. Slate pfTexas (E.D. Te.\.) 

1<2XI 

Followitig a bciKh tricil. in 1981 the Court found tluit the 
state defendants liad violated the Equal Protection Clause 
of (lie U"' Amendinenl, Title VI of the Civil Rights Act, 
and EEOA by haviitg a “grossly inadeqitate” means to 
monitor bilingual education for Mcxican-Amcrican ELL 
students, resulting in deficient educational opportitnities. 
TIk panics subsequently entered into a Consent Decree to 
remedy the \iolaiious. In Febrtuiry 2006. the GI Fomm 
and LULAC filed a Motion for Further Relief, alleging 
vudespread violations of the consciil decree by the state 
defendants, vvliich resulted in high drop-out and testing 
failures by LEP Spanish-speaking students, ninetj’ percent 
of whom were Native-born. 

WA 

Seattle School District et al v. State of 
Washington (Thurston Count\^ Superior Ct.) 

1983 

TIk Court held tluit tmnsitiomil bilingual education, along 
with other special public school programs, is part ofbasic 
education. Therefore, the State of Wasliington was 
required to fund the bilingual edueaiion program to ensure 
tliat all ELL students received services. 


* Citations are included at the end of this report. 

^ A motion to enforce the consent decree is pending. 
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Alaska: 

Kasayjilie v, Stale of Alaska, Case No. 3AN-97-3782-C1V (Alaska Superior Ct. 1999) 


Arizona: 

Flores State oj Arizona, 405 F. Supp.2d 1112 (D. Ariz. 2005) (contempt order) 

Flores v. State of Arizona, 2001 WL 1028369 (D. Ariz. June 25, 2001) (order granting 
plaintiffs’ post-judgment petition for an injunction) 

Flores v. State of Arizona, 160 F, Siipp.2d 1043 (D. Ariz. 2000) (order granting plaintiffs’ post- 
judgment petition for relief) 

Flores v. State of Arizona, 1 72 F. Supp.2d (D. Ariz. 2000) (findings of fact and conclusions of 
law holding that state’s funding of LEP students violated requirements of EEOA) 

Flores v. State of Arizona, 48 F. Supp.2d 937 (D. Ariz. 1999) (denying defendants’ motion for 
summary judgment) 


California: 

Comite De Padres De Familia v, O 'Connell, 2004 WL 179212 (Cai. 3d Cir, 2004) 

Lau v. Nichols, C-70-0627-LHB (N.D. Cal. 1983) (consent decree, as amended in 1993) 
Lau Nichols, 414 U,S, 563 (1974) 


Colorado: 

CHE V. Denver Public Schools, a 1 983 case resolved by consent decree after the United States 
Department of Justice intervened in 1999, 1999 WL 33300905 

Keys V. School District No. 1, 576 F. Supp. 1503 (D. Col. 1983) 


Florida: 

League of United Latin American Citizens et al. v. Florida Board of Education, Case No. 90- 
1913-Civ, -Scott (S-D. Fla. 1990) (consent decree) and Case No, 90-1913-Civ--Moreno (S,D, 
Fla. 2003) (amending consent decree) 


Idaho: 

Idaho Migrant Council r. Board of Fxiucation, 647 F.2d 69 (9*** Cir, 1981) 


Illinois: 

(Jomezv. Illinois State Board of pAiucation, 811 F.2d 1030 (7^** Cir, 1987) 
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Gomez v. Illinois Stare Board of Education, 117 F.R.D. 394 (N.D. 111. 1987) (certifying class 
action) 

People Who Care r. Rockford Board of Education, School Distrid ii 205, 851 F. Supp. 905 
(N.D, III, 1994), qff ’diii part and rev’d inparf. 111 F,3d 528 (T"'’ Cir. 1997) 


Massachusetts: 

Bilingual Master Parents Advisory Council i’. Boston School Committee, 2002 WL 992541 
(Mass. Super. Ct. May 15, 2002) 

Morgan v. Kerrigan, 401 F. Supp. 216 (D. Mass. 1975) 

Montana: 

Hectvy Runner v, Bremner, 522 F. Supp. 162 (D. Mont 1981) 

New Mexico: 

New Mexico Ass 'nfor Retarded Citizens v. State of New Mexico, 678 F.2d 847 ( 1 0*'' Cir. 1 982) 
Sernav. Portales Municipal Sch(H>ls,A99'?. 2^ 1 147 (10“' Cir. 1974) 

New York: 

Aspira of New York, Inc. v. Board of Education of the City of New York, 394 F. Supp. 1 161 
(S.D.N.Y. 1975) 

Jose P. V. Ambach 3 EHLR 551:245 (E.D.N.Y. 1979), qff'd, 669 F.2d 865 (2d Cir. 1982), 
consolidated with United Cerebal Paly (UCP) v. Board of Education, Case No. 79-C-560 
(E.D.N.Y, 1979) and DyrciaS. v. Board of Education, Case No. 79-C-2562 (E.D.N.Y. 1979) 

Rios V. Read, 480 F, Supp. 14 (E.D.N.Y. 1978) 

United Stales r. City of Yonkers, 123 F. Supp. 2d 694 (S.D.N.Y. 2000) 

Ohio: 

Lorain NAACP v. Lorain Board of Education, 768 F. Supp. 1224 (N.D. Ohio 1991), ajf'd, 979 
F.2d 1141 (6“' Cir. 1992) 

Pennsylvania: 

7.5. V. School District of Philadelphia, Case No. 85-6924 (E.D. Pa. 1986) (consent decree 
continued by stipulation in 2001) 


Appendix A-7 



92 


Texas: 

Castaneda v. Pickard, 648 F.2d 989 (5“' Cir. 1981) 

United States v. State of Texas „ 6:71-CV-5281 (E.D. Tex. 2006) (pending motion for further 
relief for alleged violations of consent decree) 

United States v. Suite of Texas, 680 F.2d 356 (5* Cir. 1982) 

United States v. State of Texas,. 523 F. Supp. 703 (E.D. Tex. 1981) 

United States v. State of Texas, 506 F. Supp. 405 (E.D. Tex. 1981) 

Washington: 

Seattle School District et al. v. State of Washhigton, Case No. 81-2-1713-1 (Thurston Cty. Sup. 
Ct. 1983) 

Seattle School District et a! . v. State of Washin^on, 585 P.2d 71 (Wash. 1978) 
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Mr. Chabot. As Chair, I’m going to yield to the gentleman from 
North Carolina, who has a flight to catch, and let him question 
first. The gentleman from North Carolina is recognized for 5 min- 
utes. 

Mr. Watt. I thank the Chairman for yielding to me first, and I 
want to offer to Mr. Norby, if he wants a ride to the airport I will 
be happy to give it to him. 

Mr. Norby. Great. Are you going to Long Beach on Jet Blue too? 

Mr. Watt. No. Are you going to Dulles? 

Mr. Norby. Yes, I’m going to Dulles. 

Mr. Watt. Oh, you are in trouble. You need to leave now. I’m 
going to National. And my flight is before yours, but you need to 
leave immediately. 

Mr. Norby. All right. I presume your questions are not for me, 
then. 

Mr. Watt. That’s right. But I was going to give you a ride. 

My question is actually for the representative from the Justice 
Department, because if the answers to any of these questions are 
“yes,” please just give us the information about them subsequently 
so that we can put it into the record. If they are “no,” then you can 
just answer them quickly “no.” but if they are “yes,” then we need 
information about them. 

Section 11(a) of the Voting Rights Act prohibits any person act- 
ing under color of law from failing or refusing to permit any person 
entitled to vote from voting. 

Have there been any documented violations or prosecutions by 
the Department of Justice for violations of section 11(a) of the Vot- 
ing Rights Act? 

Ms. COMISAC. I do not know the answer to that question. I will 
provide it to the Committee. 

Mr. Watt. Section 11(b) prohibits any person, quote, whether 
acting under color of law or otherwise, closed quote, from intimi- 
dating, threatening, or coercing or attempting to intimidate, et 
cetera, any person from voting or attempting to vote. 

Have there been any documented violations or prosecutions by 
the Department of Justice for violations of this section? 

Ms. COMiSAC. Again, I will be glad to provide that information. 

Mr. Watt. Third, sections 204 and 205 proscribe certain activity 
under the Voting Rights Act. 

Have there been any documented violations or prosecutions by 
the Department of Justice for violations of this section — of these 
two sections of the Voting Rights Act? 

Ms. COMiSAC. I will be glad to provide that information. 

Mr. Watt. Wonderful. Now, in anticipation of receiving this. Dr. 
Tucker, I think you might be able to tell us what the significance 
of either “yes” or “no” answer might be, if you have an opinion 
about that, on these questions. 

Mr. Tucker. Well, I believe what it will show is that those provi- 
sions are obviously meant to complement section 203 and section 
404. They are not meant to replace the provision, by any stretch 
of the imagination. And I believe, again, that there are — to the ex- 
tent that they are undocumented instances in which certain cases 
may or may not have been brought, I think that it will go far to 
show whether or not — ^whether or not section 203 is needed and 
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whether or not instances in which voters who may need assistance 
may not only not get it, but there may be instances of specific dis- 
crimination or intimidation at the polls that obviously would dis- 
courage not only that voter but other voters from the same covered 
language group from coming to the polls as well. 

Mr. Watt. We’re just trying to complete the circle here. If you 
will provide that subsequent to the hearing, it would be great. I 
said, jokingly, that you should leave, Mr. Norby. I really was not 
joking. I think we should excuse Mr. Norby, unless somebody has 
questions immediately, because he is not going to make his plane. 

Mr. Norby. I may not, but I am here representing my county 
and if there are any questions for me, I would be happy to take 
them. 

Mr. Watt. You didn’t have any particular perspective on any of 
the questions I asked, I take it? 

Mr. Norby. Well, yes, I do have a very strong perspective. I 
think that this is a law that is creating negative stereotypes, which 
is putting an undue burden on counties. Twenty million dollars is 
a lot of money from our general fund if we are required to publish 
all five languages in the same voter information pamphlet, which 
DOJ agents have said we are going to have to do. That is going 
to create an anti-immigrant backlash. Imagine people getting in 
the mail a phonebook-sized book. 

Mr. Watt. I thought we were talking about the questions I just 
asked. Is this responsive to those questions? 

Mr. Norby. You will have to determine that and if they are not, 
I will wait for the next one. 

Mr. Watt. Thank you. I think I will yield back, and I appreciate 
the Chairman — and I wish I was going to Dulles. Actually, I don’t 
wish I was going to Dulles. That is a challenge at this time of day. 
But I would have been happy to give you a ride to National. 

Mr. Norby. I appreciate that. Maybe next time. 

Mr. Chabot. The gentleman yields back. The Chair recognizes 
himself for 5 minutes for questioning, and I will start with you, Ms. 
Comisac, if I can. 

Could you explain the impetus for the Department’s increased 
enforcement efforts under section 203? And are jurisdictions, at 
least some, not complying? And what efforts does the Department 
take to work with jurisdictions before engaging in litigation? 

[3:40 p.m.] 

Ms. Comisac. I will be glad to address those questions. Your first 
question was the impetus for our enforcement efforts; and. Chair- 
man, we take very seriously our obligations to enforce each of the 
provisions that are part of our responsibility, part of the Civil 
Rights Division’s responsibility, under the Voting Rights Act. 

Section 203 is one of the sections, and we are committed to do 
vigorous enforcement of section 203 as a means by which Congress 
has made a determination that we should, to the extent prac- 
ticable, as Congressman Scott put it, meaningful access right to 
vote for non-English-speaking Americans. 

Mr. Chabot. Can I interrupt you for one moment? Mr. Norby, 
were you going to leave? Because maybe we could address our 
questions to you right now. What time is it? 
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Mr. Norby. Yes. I need to catch my plane. The flight is at 5:45 
from Dulles, and the one after that is in the morning. 

Mr. Gonzalez. Mr. Chairman, I have questions for Mr. Norhy. 

Mr. Chabot. Can you stay for another 5 or 10 minutes? 

Mr. Norby. I would be happy to. 

Mr. Chabot. We will come back to Ms. Comisac if we can. 

I have one question for you. Could you describe how helpful is 
the Department of Justice in working with covered jurisdiction to 
determine what assistance is required? 

Mr. Norby. Well, our Registrar of Voters has reported repeat- 
edly, two different registrars, that the attitude is confrontational 
and arrogant. We have repeatedly told them they are only required 
to meet the law; and they have told us that the agents say they 
are free to interpret the law, and we feel they are making interpre- 
tations not based on what the law actually says. The law does not 
allow, for example, an analysis of English fluency based on sur- 
names. This is nowhere in the law, but this is the list the Depart- 
ment of Justice has given us. 

And we want to work with the Department of Justice. We are 
happy to follow the law, but we feel as long as authorized, it must 
be clear as to what we have to do, and we will do it. But the law 
cannot be a license to continue ratcheting up licenses that are not 
within the law. 

Mr. Chabot. Okay. Also could you comment on how costly it is 
to comply with section 203? 

Mr. Norby. Well, it depends on how far it is going to be pushed. 
Like I said, a previous DOJ agent had said that they are empha- 
sizing the county should place all languages in the same voter 
pamphlet all together. We have a total of flve. If we do that, it will 
cost us $20 million per election cycle. The so-called outreach which 
sent questionnaires to non-native voters cost us about $20,000, and 
mostly we got a negative response from these voters, feeling in- 
sulted. If they wanted the materials, they would have asked for it, 
and they didn’t appreciate us suggesting they didn’t speak English 
well. 

The poll worker requirements is hard to judge. It is very, very 
difficult to try to find them. We are being told a number of pre- 
cincts in Irvine are going to have to have Chinese-language poll 
workers. 

We can only pay $70 a day for these poll workers. The typical 
Chinese American voter in Irvine who might speak Mandarin is a 
professional, highly skilled. Many of them are making $70 an hour 
and really have no interest in being a poll worker for that amount 
of money. So it is very difficult to find people like this. Many of 
them are perfectly fluent in English. Certainly if you are talking 
about Asian Americans, the educational level of Asian Americans 
in my county is at least as high, if not higher, than the typical pop- 
ulation. So the educational opportunity is there. 

So I feel the law is creating stereotypes. It is helping to fuel an 
anti-immigrant backlash, and it is creating Minutemen. 

Mr. Chabot. Let me stop you there on my questions, and I would 
like to go down the line. I would like if each Member has questions 
for Mr. Norby, we could do that now. 
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Mr. Scott, if you want to yield to one of the others because they 
are champing at the bit. 

Mr. Scott. Most of them would be for the others. 

Mr. Chabot. Ms. Jackson Lee. 

Ms. Jackson Lee. Thank you very much, Mr. Norby. I see you 
are not as advocate you are in local government. 

Mr. Norby. I am an elected official just like all of you. I am the 
only one on this panel. 

Ms. Jackson Lee. I sense there is a concern about unfunded 
mandate. 

Mr. Norby. Definitely. 

Ms. Jackson Lee. With that in mind, I would assume, then, that 
you would not wish to deny a person that had the right to vote 
whose only barrier might be language, and they had every right to 
vote, you are not asking us to deny that person the right to vote. 

Mr. Norby. I am not asking anyone be denied any right to vote. 

Ms. Jackson Lee. So with that in mind, if we are able with the 
reauthorization of this legislation to address the issue of unfunded 
mandates, you think it would be appropriate to ensure that every- 
one who had the right to vote should vote? 

Mr. Norby. Well, the money is only a part of it. Current law does 
allow any voter to take in any person that they want into the poll- 
ing place, including any interpreters. It does allow that. 

Ms. Jackson Lee. It allows that, but if the voter chooses to be 
able to vote in private on their own, and their only barrier may be 
a language, temporary or otherwise, you are not suggesting we 
should deny them the right to vote? 

Mr. Norby. I would suggest we take a look again at the citizen 
requirements which theoretically 

Ms. Jackson Lee. You are going beyond the parameters of this 
legislation, which is the question of whether or not a person has 
the right to vote. I just want to be clarified of where you are going. 
That may be a debate that we are having, Mr. Chairman, on immi- 
gration, but we are talking about the reauthorization of the Voter 
Rights Act, and we are talking about citizens who have the right 
to vote. I am trying to understand if you are trying to deny the citi- 
zens the right to vote. 

Mr. Norby. I am not trying to deny that at all. I have a large 
number of Romanians in my city. 

Ms. Jackson Lee. You are okay with citizens voting. 

Mr. Norby. They are not covered by this, and yet many people 
in many language groups aren’t covered by this. So there are peo- 
ple out there now that you might say are being denied that. 

Ms. Jackson Lee. You certainly have validity in acknowledging 
that there are other groups with a language issue, and, of course, 
as 

Mr. Norby. There are. 

Ms. Jackson Lee [continuing]. Progress 

Mr. Norby [continuing]. Reasonable accommodations. 

Ms. Jackson Lee. I just want to make sure you didn’t leave with 
yourself being on record with wanting to deny a person the right 
to vote. 

Mr. Norby. Of course not. 

Ms. Jackson Lee. Of course not. Thank you very much. 



97 


Mr. Chabot. The gentlelady has 2 minutes remaining. 

The gentlelady from California is recognized. 

Ms. Sanchez. Very briefly for Mr. Norby before you head out on 
your flight. I wanted to ask you, did you ever consider perhaps 
passing the citizenship test and having a certain level of English 
proficiency still might not make voting in English an easy propo- 
sition, especially given in California, as we know, a number of valid 
ballot initiatives that get qualified in each election? The double 
negatives that appear in the language 

Mr. Norby. Sometimes triple negatives. 

Ms. Sanchez [continuing]. Are written to be purposefully con- 
fusing to those of us who are native English speakers, much less 
somebody who has learned English at a level that ensures that 
they can pass their citizenship test, but perhaps might feel more 
comfortable or more enfranchised being able to vote in a native lan- 
guage that they feel more comfortable in. Have you ever stopped 
to consider 

Mr. Norby. Of course. I consider that every day of my life prac- 
tically, how to serve as many people as we possibly can. I would 
submit $20 million would be better spent on teaching people in 
English classes rather than sending out ballot materials to people 
who haven’t requested it. 

Ms. Sanchez. I do not disagree with the point you made. We 
may need to be funding more ESL classes, but unfortunately we 
have not seen an increase in funding for that. 

Mr. Norby. I taught ESL myself 

Ms. Sanchez. I wanted to bring that to your attention because 
my mother, who is a naturalized citizen, who teaches in an elemen- 
tary school, who is very fluent in English, on occasion she finds it 
is easier for her to vote and receive the materials in her native lan- 
guage because the election materials are written in a way so as to 
confuse. And I just want 

Mr. Norby. Oh, that is definitely true. And English speakers 
have a difficult time understanding a lot of California propositions 
as well. 

Our county is not opposed to multilingual ballots. We think the 
threshold should be reasonable, and we also think that immigrant 
voters are capable of saying how well they speak English. To say 
an immigrant claims they speak it well but they really don’t, we 
know better than them, we should take it at face value if they say 
they speak it well. And we should never infer language fluency 
based on a list of last names. 

Ms. Sanchez. I think perhaps that is a good starting point, but 
you are right. Definitely the system probably needs to be fine- 
tuned. 

Mr. Norby. No law is perfect. I just think it could be fine-tuned. 

Mr. Chabot. The gentleman from Texas is recognized. 

Mr. Gonzalez. Thank you very much, Mr. Chairman. 

I guess, Mr. Norby, I am reading something into your statements 
that I shouldn’t be reading. But let me read you something from 
your own Website of November 2005. 

In fact, the vast majority of immigrants do vote in English. Of 
the 1.5 million Orange County voters, only 10,506 requested non- 
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English ballots in the last election. That is 0.7 percent of the total 
voting population, or just 7 out of every 1,000 voters. 

It seems to me that you are dismissing the progress and effect 
and accomplishment of section 203, and you are minimizing and 
dismissing and discounting the importance of these voters. 

We don’t know how many voted out there and so on and took ad- 
vantage. Some were assisted and such, but I guess it could make 
a difference. 

Four years ago in San Antonio, State Representative Mike 
Villarreal owes his very existence and political career in public 
service to a margin of two votes. Two months ago my friend Judge 
Casin lost his reelection by seven votes; and I don’t think I have 
to remind you that in Florida 2000, the President of the United 
States was elected by 537 votes or so. 

Think in terms of the impact. Now, maybe there are better ways 
of doing it, but I really do challenge you to think through what you 
are espousing here, and reaching out to that population that can 
be the margin of victory for a Republican or a Democrat, from 
State representative to President of the United States. 

You also have a attached to your testimony all of these cards you 
got back from those voters. Now, if you read these carefully, what 
they are representing to me here is if you don’t speak English, you 
should not vote. 

Now, that hearkens back to a time we had literacy tests. We 
don’t need to go back to literacy tests. That is what these com- 
ments indicate to me if you really read their full import. 

My question to you is: Do you place a price tag on reaching out 
to those communities, empowering them, having them come to the 
polling place and vote, and making a more informed choice; and if 
you do, what is the price? 

Mr. Norby. Well, a price tag is placed on everything, especially 
in county government, because we have to cover in taxing every- 
thing that we spend. The Federal Government might be a little bit 
different in that regard, and the question is, what is the best use 
of spending the money? 

You have said that these 10,000 people who voted in non-English 
materials make the price worth it, and I am not necessarily dis- 
puting that because we are not for necessarily repealing this, but 
making them reasonable. On the other hand, if in the future we 
do add Tagalog, Hindi, Punjabi, Urdu, Farsi, Arabic and a whole 
host of additional languages, we might have a few thousand more 
people voting as well. Would that be worth it? Where does it stop? 

Like I say, I have a large Romanian population in my city of Ful- 
lerton. Romanian is specifically excluded because European lan- 
guages other than Spanish are excluded from this. So large num- 
bers of Russian immigrants are actually discriminated against be- 
cause Russian is not considered a qualifying language since it is 
not an Asian or non-Spanish European language. 

So the law is already drawing a line to which languages qualify 
and which people don’t qualify. The question of where should the 
line be drawn — and I am saying it should be drawn more clearer 
than it is so I, as an elected official, know where it is, so the De- 
partment of Justice agents can’t say, well, that is the law, but we 
want you to do more than the law actually requires. 
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I want clarity even if I disagree with what that clarity is. The 
clarity currently isn’t there. It has to he there, especially with peti- 
tions, because if we require that all initiatives, all recall petitions 
be written in these five languages, then it is going to jeopardize the 
rights of citizens to petition their own government because they 
will have to be dismissed, and judges are starting to do that. So 
the VR has to do at least that. 

Mr. Gonzalez. Thresholds haven’t been increased even though 
there are some of us who thought they ought to be reduced; they 
haven’t been decreased to meet the guidelines in the applicability 
of this law. So you seem to be arguing maybe we ought to have a 
lower threshold so that other groups might qualify. I may not dis- 
agree with you on that. 

It is not where does it end. The question is, where does it begin? 
And I think you bring out a good point. But I really read much into 
your testimony and the materials that you have provided, and I am 
just simply asking look at the advantages. Have a positive attitude 
at what this accomplishes. We can do it better, be more creative, 
imaginative, and not have unfunded mandates from this end of the 
equation; but from your end, I think you can be creative, imagina- 
tive, and cost-efficient to a point where it is worth the investment. 
This is one country where we are all in this together, contrary to 
ever3dhing that is going on. 

Mr. Norby. I have 600,000 constituents, many of whom are for- 
eign born, and, like you, I have to be as creative as I can. 

Mr. Chabot. Thank you very much for coming and testifying 
today. 

Mr. Norby. Thank you. 

Mr. Chabot. The gentleman has 5 seconds left. So — thank you, 
Ms. Comisac. I think we were with you on your questions. Do you 
need me to repeat them, or do you recall what the questions were? 

Ms. Comisac. No. I think I recall what the questions are. 

Mr. Chabot. I recognize myself for the 3 minutes that I have 
left. 

Ms. Comisac. One of the questions you asked us about was about 
our efforts to work with jurisdictions, and I would like to take up 
that questions now because I would like Mr. Norby’s comments 
that I would like an opportunity to address. I think they may an- 
swer your questions as well. 

I am very distressed to hear his characterization of his inter- 
action with the Justice Department, because our first efforts at en- 
forcement of section 203 of the minority language provisions of the 
VRA, our first efforts are to work with jurisdictions. We find this 
to be a really productive method of achieving compliance. We hold 
one-on-one meetings with election officials. We ensure that they 
have points of contact in the Division’s voting section. I mean, we 
have conducted outreach by speaking to the National Association 
of County Officials; the National Association of County Recorders, 
Clerks and Registrars; National Association of Secretaries of State; 
the National Association of State Elections Directors. We conduct 
a tremendous amount of outreach to make them aware of what 
their requirements are, what their obligations are to answer their 
questions. And we want to achieve. Congressman Gonzalez, that 
creativity and imagination that you spoke about. 
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We do not believe that there is a one-size-fits-all solution to com- 
pliance with section 203. We want to work with covered jurisdic- 
tions so that the local election officials who know their districts the 
best, who know their jurisdictions the best, have the flexibility to 
devise solutions that will achieve that compliance. 

We enforce low-cost compliance. We have encouraged use of in- 
formation trees, for example; of using faxes and e-mails; of commu- 
nicating through business organizations, unions, social and fra- 
ternal organizations, churches that have contacts in the minority 
language communities. We have discouraged, for example, jurisdic- 
tions from placing minority language notices in English-language 
newspapers so that they can better target their efforts. 

The first step in our enforcement efforts truly is to try to work 
with the jurisdictions. Having said that, if we find that a jurisdic- 
tion is not meeting their obligations, we will investigate; and if our 
investigation indicates that they have not met their obligations, we 
will bring enforcement actions, as we have done. I mentioned some 
examples of successful enforcement actions in my statement. 

Mr. Chabot. Not to interrupt you there, but my time is running 
out, and I wanted to get a question in to Ms. Narasaki if I can. 

Ms. Narasaki, if Congress allows section 203 to expire, what will 
be the impact on the language minority citizens? 

Ms. Narasaki. We believe it will be a very huge impact. As I 
noted for the Asian American community, three-fourths of the 
elected officials who are Asian American come from the jurisdic- 
tions that are covered by section 203. We have seen enormous in- 
creases in voter registration and voter turnout in ah of the newly 
covered jurisdictions that got covered after the 2002 census. So 
while some jurisdictions do voluntarily provide some coverage, it is 
a minority of jurisdictions, and what Councilmember Norby was 
asking for with a 10 percent threshold was basically to not cover 
Orange County because Orange County has about 9 percent who 
would qualify. 

And also, I am sorry that he left because we have different num- 
bers than he does. According to the Orange County Registrar of 
Voters, as of December 2005, they had 72,436 voters who had re- 
quested materials in other languages. That is 4.8 percent of the 
registered voters there, and we know that the usage is much high- 
er because a lot of people don’t need the written materials, but use 
the oral system at the polls; and we know that because our affiliate 
in Los Angeles does exit polling and has done for the last decade 
in L.A. And Orange County, and according to them, in 2004, about 
two-thirds — no, 46 percent of Chinese, Korean and Vietnamese vot- 
ers did request assistance. So you could see the impact on the abil- 
ity of Asian Americans to vote. 

Mr. Chabot. Thank you very much. My time has expired. 

The gentleman from Virginia Mr. Scott is recognized for 5 min- 
utes. 

Mr. Scott. Thank you, Mr. Chairman. 

Mr. Chairman, I think it is significant Dr. Tucker mentioned ah 
of the waiting lists for bilingual education — for English education. 
If you want to fund more English education, you do that through 
the political process; and if you can’t vote, obviously you can’t re- 
duce those waiting lines. So I think what we are talking about here 
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is extremely important not only as it affects voting, but as it affects 
public policy. 

Let me ask Ms. Comisac, based on your experience, is it a fact 
that section 203 has, in fact, increased participation amongst citi- 
zens who have limited English proficiency? 

Ms. Comisac. I think there is no question that as a result of our 
enforcement efforts, we have seen significant increases among — in 
participation in the electoral process and in election among the po- 
litical ranks in limited English-proficient voters. 

Mr. Scott. And if you had a desire to reduce participation 
amongst that group, would repeal of section 203 be helpful in re- 
ducing the participation? 

Ms. Comisac. Well, I certainly am of the opinion that our en- 
forcement efforts have shown that we have made steady gains as 
a result of 203 enforcement, gains that I don’t think would have 
been accomplished absent our enforcement efforts of section 203. 

Mr. Scott. Dr. Tucker, I have a report that apparently your or- 
ganization released on the expenses involved in complying with 
section 203. 

Mr. Tucker. Yes. 

Mr. Scott. Can you give us a little background information on 
how extensive it is to actually comply? 

Mr. Tucker. The costs are minimal, if there are any costs at all. 

I guess I should, first of all, begin by saying that the report was 
of every jurisdiction that was covered, down to cities of 50,000 or 
more, and we had a response rate of better than 50 percent. We 
had responses from 29 of the 31 States that are covered by section 
203, and this was ah self-reported data. What they indicated — 
what the election officials indicated was that a majority of jurisdic- 
tions incur no additional costs for either written language mate- 
rials or oral language assistance. 

Mr. Scott. And is that because when they hire a poll worker, 
they would just, for the same amount of money they are paying a 
poll worker, pick somebody that is bilin^al? 

Mr. Tucker. Absolutely. And the jurisdictions that are not doing 
that are the ones that are incurring costs for — the costs themselves 
are quite low where they do have costs. On average they reported 
costs of 3 percent for written language materials and 1.5 percent 
for oral language assistants, and these costs could obviously be di- 
minished even further by doing as the Deputy Assistant Attorney 
General suggested and adequately targeting the materials in oral 
language assistants to those places that actually need it. 

Mr. Scott. Thank you. 

Ms. Narasaki, the threshold of 10,000, of 5 percent, is at an ex- 
tremely high threshold. It actually could — in many areas, and I 
think you mentioned one — be the swing vote in a particular dis- 
trict. Does that give those that may not be popular in that segment 
of their district an incentive to try to depress the vote? 

Ms. Narasaki. Absolutely. One of the things that we see with the 
changing demographics is there are a threshold of once you get to 
so many minorities in a community, there starts to be some push- 
back and some potential friction. So it is really important 

We actually — as you know. Congressman Scott, the original 
threshold was 5 percent, and what happened was with large cities 
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like L.A. County, to be 5 percent of L.A. County meant you had to 
have 500,000 people, which was clearly more than many — than a 
lot of jurisdictions people actually voting. So 10,000 was picked at 
a reasonable level, looking at what the cost affecting this would be. 

Mr. Scott. In many jurisdictions it may be enough to swing an 
election. 

Ms. Narasaki. Exactly. And in terms of Orange County, under 
Mr. Norby’s own testimony, it cost $600,000 in the last election, 
which is 10 percent, $6 million overall costs, for Orange County. 
Well, almost 10 percent of his county is eligible. So it is a reason- 
able trade-off because those are all taxpayers as well. That is what 
we looked at in looking at thresholds. 

Mr. Scott. Thank you. 

And finally, Ms. Comisac, can you send observers to enforce just 
section 203? 

Ms. Comisac. I am not certain, but I will certainly find out if 
that is the case. 

Mr. Scott. I think Ms. Narasaki’s testimony suggested there 
may be a little glitch where you can send them into a section 5- 
covered jurisdiction. While they are there, they can observe section 
203 violations, but there may not be specific authorization to send 
an observer just for section 203. 

If you could look at that to make sure we don’t have a little gap 
in the coverage, and if we do have a gap in the coverage, we would 
want to make sure that we could send observers in specifically to 
observe 203 violations. 

Ms. Comisac. I will be glad to get back to the Committee on that. 

Mr. Scott. Thank you, Mr. Chairman. 

Mr. Chabot. The gentleman’s time has expired. 

The gentle lady from Texas has 2 minutes. 

Ms. Jackson Lee. Thank you very much. 

Let me ask Ms. Comisac, I was trying to read through your testi- 
mony, and thank you. Has the Justice Department taken a position 
on the reauthorization of the Voting Rights Act? 

Ms. Comisac. Well, certainly 

Ms. Jackson Lee. The Administration, excuse me. 

Ms. Comisac. Certainly the Department and the Administration 
in general supports reauthorization of the Voting Rights Act, and 
we certainly support reauthorization of the minority language pro- 
visions of the act. Clearly H.R. 9 was introduced on Tuesday, and 
we are still examining the provisions of that bill. 

Ms. Jackson Lee. So you are doing your due diligence? 

Ms. Comisac. That is correct. 

Ms. Jackson Lee. You are doing your due diligence. I would 
hope that inasmuch as this is a tool that the Justice Department 
has used now for more than two decades — and I think Administra- 
tions have come and gone. Republicans and Democrats, and they 
have found it to be an effective tool. Many times we may have 
agreed or disagreed with its interpretation that it is an effective 
tool. I would hope that you would engage with Congress in this in- 
stance, since we are not adversarial, as you do your due diligence. 

Can you keep this Committee advised as you do your due dili- 
gence so that we are aware of hopefully your approval or your con- 
cerns? 
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Ms. CoMiSAC. We will be glad to work with the Committee. 

Ms. Jackson Lee. Let me ask both Ms. Narasaki and Dr. Tuck- 
er. We have heard comments being made about other language 
groups. Help us quickly — again, for the record, if we use other lan- 
guage groups to suggest we shouldn’t have it, the devastating im- 
pact, but then because of your expertise, how we might work per- 
spectively in acknowledging the concern of the need for other lan- 
guage groups. Dr. Tucker. 

Mr. Tucker. Okay. First of all, it is clearly intended — I — this is 
something that has come up before during prior reauthorization. 

Ms. Jackson Lee. It is important for the record, yes. 

Mr. Tucker. What has happened, there is a discussion of trying 
to have section 203 applied to all language groups throughout the 
United States. It is problematic in two respects. First of all, it 
raises constitutional issues. Section 203 is very narrowly tailored 
and congruent and proportional to the need, and the need has been 
focused specifically on the pattern and history of discrimination 
both in voting and education as to the four groups that are covered. 

It also raises some enforcement problems. The Department of 
Justice doesn’t have unlimited resources, and neither do the pri- 
vate organizations that bring the lawsuits under the private attor- 
neys general provision. Section 2 of the Voting Rights Act is avail- 
able for those sections that are not covered and for those languages 
that are not covered; and, in fact, there have been successful cases 
brought, including one in Hamtramck, Michigan, for Arabic-speak- 
ing populations under section 2. 

Mr. Chabot. The gentlelady’s time has expired. 

The gentlelady from California Ms. Sanchez is recognized for 3 
minutes. 

Ms. Sanchez. Really quickly, I am going to ask these questions 
of Dr. Tucker and Ms. NarasaM. 

Do you think it is a reasonable starting point — starting point to 
survey those who have ethnic last names and/or you have informa- 
tion about them being foreign-born as a starting-off point in order 
to survey for whether or not they need assistance with voting mate- 
rials? 

And number two, in what ways can language assistance be of- 
fered in a cost-effective manner? Because apparently Mr. Norby’s 
biggest concern was unfunded mandates and how expensive they 
are for the counties. 

I think, Ms. Narasaki, you touched on that a little bit and said 
it was proportional; but I want to give you a little bit of time to 
expand on that. I was a little confused by Mr. Norby’s testimony, 
and I wish he were still here, because on the one hand, he argued 
that we should raise the trigger from 5 percent to 10 percent and 
eliminate the 10,000 numerical trigger. And then he seemed to con- 
tradict himself and say that we should lower it because there are 
other language minorities that are not being offered this assist- 
ance. 

I want to know from both of you, what do you think the world 
would look like if we eliminated the 10,000 numeric triggers and 
raised the 5 percent trigger to 10 percent, as Mr. Norby suggested? 

Ms. Narasaki. Well, I can start out with the cost issue. I think, 
as the testimony has shown, there actually is a lot of flexibility in 
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the regulations that the Department of Justice has in terms of how 
they comply, and we very much advise local jurisdictions to work 
closely with the local community-based organizations who could 
help them identify where the neighborhoods who — for whom the 
outreach is necessary, what are the ethnic papers you could get the 
information out on, what are the cost-effective radio outreach that 
you can do? So there are many ways that you can cut costs if you 
work closely with the communities that are involved. 

We have been told by the Department of Justice that they, in 
fact, are not asking Orange County to have a telephone book of, 
you know, five languages and voting. We would actually advise 
against that because it makes it unusable for everyone. It doesn’t 
make sense to translate something into something nobody is going 
to use. 

So we think actually there is a lot of room to work with people 
both on the cost and how you can best comply. The challenge with 
the surname is, as you know, the census data, in terms of indi- 
vidual answers, is private. So you cannot go to the census and say, 
tell us who said they are limited English-proficient, under fifth 
grade. You can’t do that. 

So as the Department of Justice said, they recognize that it is 
an imperfect way to go about it, but right now it is one of the bet- 
ter ways to try to, at least as a starting point, figure out where you 
might go. 

And I think part of the backlash in terms of the responses that 
they got is, if you saw the postcard, I would have put a little more 
explanation in there to people who received it. 

Mr. Chabot. The gentlelady’s time has expired. The gentleman 
from ^ 

Ms. Sanchez. If I could beg the Chairman’s indulgence to allow 
Dr. Tucker to perhaps answer one or two questions. 

Mr. Chabot. If you could make it relatively brief, we would ap- 
preciate it. 

Mr. Tucker. And I will just build on what Ms. Narasaki said. 
First of all, there are a number of ways you can reduce the cost. 
First of all, the HAVA funding that has been provided to the State 
and local jurisdictions has allowed the States to purchase new vot- 
ing equipment where there is absolutely no cost. Many of these 
new machines, they are electronic. They have oral language in- 
structions that can be programmed into the computer at no addi- 
tional cost. Private organizations and outreach can be done. And to 
bring those organizations into the process to cut down the cost of 
translation and, quite frankly, some of the complaints that Mr. — 
or Commissioner Norby complained about regarding the outreach 
materials, that is what the jurisdiction should be doing. You should 
be doing outreach to the covered communities. 

With respect to the elimination of the 10,000-person trigger and 
the impact, it would have a devastating impact. There was a sub- 
stantial record of this that was introduced in 1992, and what it 
would do is it would do a wholesale elimination of covered language 
groups in southern California, northern California, particularly 
Asians, a large number of Latinos, particularly in and around the 
Cook County, Chicago area. There was a substantial evidence of 
discrimination against those groups, and, in fact, since the last re- 



105 


authorization, successful section 2 cases have been brought in those 
jurisdictions including in the town of Cicero, Illinois. There was a 
section 2 case involving backlash against the growing Latino vote. 

So the bottom line with it is the elimination of the 10,000 trigger 
would have a devastating impact, and it would make the section 
203 far less effective than it is today. 

Ms. Sanchez. Thank you. 

Mr. Chabot. Thank you very much. 

The gentleman from Texas is recognized. 

Mr. Gonzalez. Thank you, Mr. Chairman; thank you. Members 
of the Committee; and thanks to the witnesses. 

Mr. Chabot. Thank you very much, Mr. Gonzalez. We appreciate 
your attendance today, and our final questioner will be the gen- 
tleman from Maryland Mr. Van Hollen. You are recognized for 5 
minutes. 

Mr. Van Hollen. Thank you very much, Mr. Chairman. I want 
to thank you and Mr. Nadler again for hosting this hearing, and 
I just have one question, because I know there has been a lot of 
testimony, and that is for Ms. Comisac. 

Does the Justice Department intend to present its views on this 
piece of legislation, number one? And if so, when do you expect the 
Committee would have the benefit of those views? 

Ms. Comisac. Congressman, we are currently in the process of 
analyzing H.R. 9, which was introduced on Tuesday, and we will 
strive to complete our analysis as soon as possible. 

Mr. Van Hollen. All right. Well, thank you. 

Ms. Comisac. Thank you. 

Mr. Chabot. Is that it? 

Mr. Van Hollen. It would be helpful to have it. That is it. 

Mr. Chabot. I want to thank the gentleman. I want to thank all 
the panel up here, and I want to especially thank our witnesses 
here this afternoon for coming. 

This is a very important issue, and each of the witnesses has 
done a great job illuminating these issues. And I might note for the 
panel up here, given the unique nature of this issue, we have made 
an exception to the Committee rules regarding the attendance and 
participation of non-Committee Members. This was done in a spirit, 
obviously, of bipartisanship, and it shouldn’t necessarily be consid- 
ered precedent for future hearings, but there is nothing 

Ms. Jackson Lee. It isn’t? 

Mr. Chabot. Bipartisanship should always be a precedent. But 
in any event, we very much appreciate the participation of every- 
one here. I believe this is the last hearing we are going to have. 

Ms. Jackson Lee. Yes. Would the gentleman yield? 

We have been calling this H.R. 9, and I just welcome the oppor- 
tunity to recite that it is also called the Fannie Lou Hamer, Rosa 
Parks and Coretta Scott King Act, and I think it is an appropriate 
statement for all of us no matter which side of the aisle and no 
matter where we live in America. 

Mr. Chabot. I appreciate the gentlelady having brought that up. 
Having attended Rosa Parks’ funeral, as well as many of our col- 
leagues, it was a very moving event, and I am very pleased you 
brought that up. Thank you. 
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Again, I think this is the last hearing on the Voting Rights Act, 
although this is the 12th; and it may he around for a couple more 
weeks before it is actually voted on on the floor. So I wouldn’t say 
for sure it is the last hearing. Yeah, they are saying it is the last 
hearing. I have heard that before. They said that at number nine, 
but it has been an extremely good experience for all of us, and we 
want to thank, again, the witness panel for being here. 

If there is no further business to come before the Committee, we 
are adjourned. Thank you. 

[Whereupon, at 4:10 p.m., the Subcommittee was adjourned.] 
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Prepared Statement of the Honorable John Conyers, Jr., a Representative 
IN Congress from the State of Michigan, and Member, Subcommittee on 
THE Constitution 


Legislative Hearing: Section 203: Bilingual Election Assistance 
Statement of Congressman John Conyers, Jr. 

May 4, 2006 (2: 00 pni) 

When Congress passed the Section 203 of the Voting Rights Act in 
1975, we recognized that through the use of various practices and procedures, 
citizens of language minorities (American Indians, Asian Americans, 

Alaskan Natives, and Spanish-heritage citizens) had been effectively 
excluded from participation in the electoral process. We then determined 
that, in order to enforce the guarantees of the fourteenth and fifteenth 
amendments to the United States Constitution, it was necessary to eliminate 
such discrimination by prohibiting discrimiiiatory voting practices, and by 
prescribing other remedial devices. 

The legal requirements of Section 203 are straightforward: all election 
information that is available in English must also be available in the minority 
language so that all citizens will have an effective opportunity to register, 
learn the details of the elections, and cast a free and effective ballot. Sections 
203, in combination with Section 4(f)(4) of the Voting Rights Act, have been 
tremendously successful in opening the franchise to citizens who are not 
native English language speakers. 

Some witnesses have challenged the constitutionality of Section 203 
and even questioned the need for the provision. While I approach the process 
with an open mind, let me say at the outset, I fully support bilingual election 
assistance. In a growing multi-cultural society it only makes sense that we 
support and require the assistance necessary to allow every citizen to cast an 
effective ballot. 

I believe that it is dangerous to assume that past historical 
discrimination faced by language minorities has suddenly faded away with 
the passing of the millennium. If anything, the growth of our immigrant 
population has exacerbated existing patterns of discrimination. I believe that 
our hearing record thus far demonstrates that fact. We have seen everything 
from patterns of hate violence to the rise of English-only movements which 
have not quite shaken their links to the past prejudices. 


1 
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As we move forward, I hope that our witnesses will address the 
continuing challenges faced by language minorities in gaining equal access to 
the ballot box, with a particular focus on litigation and patterns of 
discrimination to further support the need and constitutionality of this 
provision. Equally important, I hope that the Justice Department will 
highlight the record of compliance by jurisdictions and the fact that the 
provision is not burdensome. At the end of this process, this Committee 
wants no question as to the need and viability of Section 203. 


2 
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Prepared Statement of the Honorable Melvin L. Watt, a Representative in 

Congress from the State of North Carolina, and Member, Subcommittee 

on the Constitution 

Ten years after passage of the Voting Rights Act, Congress in 1975 recognized the 
link between high rates of limited English proficiency within certain language mi- 
norities and the denial by State and local governments of equal educational opportu- 
nities for language minority citizens resulting in low voter participation rates. Since 
that time, Confess has reviewed the operation of the language assistance provi- 
sions of the Voting Rights Act and the increased participation of language minorities 
covered by the Act in the electoral process. 

Most recently in 1992, and again this term. Congress received evidence that the 
denial of equal educational opportunities to language minority citizens covered by 
the Voting Rights Act persists. Section 5 enforcement actions and objections also 
provide ample evidence of present day discrimination against citizens with limited 
English proficiency. Where language assistance is provided, however, the record re- 
flects measurable progress towards full participation in the political process by af- 
fected citizens from the relevant language minority communities. This is a good 
thing. 

Just as in prior reauthorizations of Section 203 — and I quote from the 1982 Sen- 
ate report — “The testimony [we received this Congress] refuted allegations that bi- 
lingual elections are ‘excessively costly’; that they discourage non-English speaking 
citizens from learning English; that they threaten the ideal of the American ‘melting 
pot’; and that they foster ‘cultural separatism.‘” These arguments have all been 
made before. They are as unpersuasive now as they were then. Increasing the op- 
portunity for all Americans to play their role in our democracy makes us stronger, 
not weaker. It unites, not divides us. Society is enriched by the diversity of voices 
and views that are heard at the ballot box. 

Earlier today we heard rank speculation that the arduous process of assembling 
a record to determine the content of the bill we now have before us was, in effect, 
a sham — a process designed to reach a pre-ordained conclusion. Nothing can be fur- 
ther from the truth. The truth of the matter is, specifically with respect to the lan- 
guage assistance provisions, for example, while I stand behind the bill we have in- 
troduced, I am disappointed that we did not lower the population threshold that 
would have provided even more citizens from language minority groups the oppor- 
tunity to obtain voting assistance in the language with which they are most com- 
fortable. I believe, however, that the record before us, at a minimum, supports the 
conclusion reflected in H.R. 9 that the continuation of the current requirements is 
necessary and appropriate to enable hard working, teix paying, American citizens 
with limited English proficiency to participate equally and on the same terms as flu- 
ent English speakers in the body politic. 

This bill is no panacea. But nothing in this bill or the Constitution prevents State 
and local jurisdictions from enacting and implementing innovative, inclusionary 
practices to foster broader civic involvement by its residents. Indeed, some jurisdic- 
tions have done so — voluntarily expanding the franchise to concentrations of lan- 
guage minorities within their boundaries by providing voting materials and ballots 
in those languages. For example, in Chicago voluntary voter assistance is provided 
in Polish, Russian, Greek, German, Korean and Serbian. In Boston, the city has 
pledged to provide language assistance in Spanish, Haitian Creole, Cape Verdean 
Creole, Vietnamese, Portugese, Chinese, and Russian. 

The bill before us today extends the current language assistance provisions of the 
Voting Rights Act and is supported by the record. It does not discourage or prohibit 
any State or political subdivision from doing more to open its processes to more 
voices thereby enhancing our democracy. 


Prepared Statement of the Honorable Linda T. Sanchez, a Representative in 
Congress from the State of California 

On hehalf of the Congressional Hispanic Caucus, I thank Chairman Sensen- 
brenner. Ranking Member Conyers, Subcommittee Chairman Chabot and Ranking 
Member Nadler for their leadership and commitment to reauthorizing the Voting 
Rights Act. 

I also want to thank Congressman Watt, for being the voice and conscience of the 
Tri-Caucus during the drafting of this landmark reauthorization bill. 

The “Voting Rights Act Reauthorization and Amendments Act” is a hill proudly 
supported by Democrats and Republicans in both the House and Senate. H.R. 9 is 
a shining example of quality, bipartisan legislation that respects American ideals. 
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By passing H.R. 9, our Committee will honor the sacrifices of the great civil rights 
champions and namesakes of this bill: Fannie Lou Hamer, Rosa Parks, and Coretta 
Scott King. 

Over the last several months, H.R. 9’s provisions have been carefully and effec- 
tively crafted to stomp out voting discrimination and remove the barriers to full par- 
ticipation in the electoral process. 

The bipartisan support for this bill is proof that we all agree that voting is a fun- 
damental right that gives every American citizen the power to participate, influence, 
and collectively shape our democratic government. 

That power should not be denied to any citizen, regardless of the color of their 
skin, or the language they speak. 

Sadly, the record established during the reauthorization hearings last fall proved 
that discrimination against racial and language minority citizens still exists. 

That is why I believe that passing H.R. 9, including reauthorizing Section 203, 
is essential to safeguarding the voting rights of every American citizen. 

I sincerely hope that this bill is marked up today without partisan or ideological 
amendments added to it. 

Every Member of this body should join in support for this bill “as is,” and resist 
pressures to weaken its protections or strip any of its provisions in order to score 
short-term political points. 

Again, I thank the Chairmen and Ranking Members of both the Full Committee 
and Subcommittee for their leadership on this issue. And, I strongly urge all of my 
colleagues to support a clean Voting Rights Reauthorization bill. 

I yield back. 
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Response to post-hearing questions from Rena Comisac, Principal Deputy 
Assistant Attorney General, Civil Rights Division, Department of Justice 



U.S. Department of Justice 
Office of legislative Affairs 


Office of the Assistant Attorney General 


Washington, D.C. 20530 


August 3, 2006 


The Honorable Steve Chabot 
129 Cannon House Office Building 
Washington, D.C. 20515 

Dear Chairman Chabot: 

On May 4, 2006, the United States House of Representatives Committee on the 
Judiciary, Subcommittee on the Constitution, held a hearing entitled “Hearing on H.R. 9: A Bill 
to Reauthorize and Amend the Voting Rights Act of 1965, Part U.” Rena Comisac, Principal 
Deputy Assistant Attorney General of the Civil Rights Division, testified at this hearing in 
support of reauthorization of the language minority provisions of the Voting Rights Act. A 
corrected copy of her transcribed testimony is enclosed. 

At the hearing, two Members of the Subcommittee asked Mrs. Comisac several questions 
requiring additional research. Congressman Watt asked whether there have been any 
documented violations or prosecutions by the Department for violations of Sections 1 1 (a), 1 1 (b), 
204, or 205 of the Voting Rights Act While the Civil Rights Division has no record of any 
prosecutions under Sections 1 1 (a) or 205, the Division has brought three actions under Section 
11(b): 


United States v. Harvey (E.D. La. 1966) 

United States v. North Carolina Republican Party (E.D.N.C. filed Feb. 26, 1992) 
United States v. Brown (S.D. Miss, tiled Feb. 17, 2005) 

Section 204 authorizes the Attorney General to seek injunctive relief for violations of 
Sections 20 1 , 202, or 203 of the Act. Thus, all of the cases the Department has filed under 
Sections 202 and 203 would fall into tins category: 

Section 2Q2 

United States v. County of Santa Clara (N.D. Cal. filed Nov. 4, 1 980) 

United States v. State of New York (N.D.N.Y. filed Nov. 1 , 1 988) 
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Section 203 


United Stales v. 
United States v. 
United States v. 
United States v. 
United States v. 
United States v. 
United States v. 
United States v. 
United States v. 
United States v. 
United States v. 
United States v, 
United States v. 
United States v. 
United States v. 
United States v. 
United Slates v. 
United States v. 
United States v, 
United States v. 
United States v. 
United Slates v. 
United States v. 
United States v, 
United States v. 
United States v. 
United States v. 
United States v. 


City and County of San Francisco (N.D. Cal. filed Oct. 27, 1978) 

San Juan Cownr^ (O.N.M. filed June21, 1979) 

San Juan County (D- Utah filed Nov. 22, 1983) 

McKinley County (D.N.M. filed Jan, 9, 1986) 

State of Few Mexico and Sandoval County (D.N.M. filed Dec. 5, 1 988) 
Metropolitan Dade County (S.D, Fla. filed Mar. 11,1 993) 

Cibola County (D.N.M. filed Sept. 27, 1993) 

Socorro Cow«/y (D.N.M. filed Oct. 22, 1993) 

Alameda CowH/y (N.D. Cal. filed Apr. 13, 1995) 

Bernalillo County (D.N.M. filed Feb. 6, 1998) 

City of Lawrence (D. Mass, filed Nov. 5, 1998) 

Passaic City and Passaic County (D.N.J. filed June 2, 1 999) 

Orange County (M.D. Fla. filed June 28, 2002) 

Brentwood Union Free School District (E.D.N.Y. filed June 4, 2003) 
San Benito County (N.D. Cal. filed May 26, 2004) 

San Diego County (S.D. Cal. filed June 23, 2004) 

Suffolk County (E.D.N.Y. filed June 29, 2004) 

Yakima County (E.D. Wash, filed July 6, 2004) 

Ventura County (C.D. Cal. filed Aug. 4, 2004) 

Westchester County (S.D.N.Y. filed Jan. 19, 2005) 

City of Azusa (C.D. Cal. filed July 14, 2005) 

City of Paramount (C.D. Cal. filed July 1 4, 2005) 

City of Rosemead (C.D. Cal. filed July 14, 2005) 

City of Boston (D. Mass, filed July 29, 2005) 

Ector County (W.D. Tex. filed Aug. 23, 2005) 

Hale County (N.D. Tex, filed Feb. 27, 2006) 

Cochise County (D. Ariz. filed June 16, 2006) 

Brazos County (S.D. Tex. filed June 28, 2006) 


In addition, Congressman Scott asked whether the Attorney General has the authority to 
designate jurisdictions for federal observers to monitor for Section 203 compliance. The Attorney 
General currently has the authority under Section 6 of the Voting Rights Act to certify 
jurisdictions covered under Section 4 of the Act as eligible for the assignment of federal 
examiners, given appropriate facts, and, under Section 8, the Attorney General may request the 
assignment of federal observers to any jurisdiction so certified. Under Section 6, to authorize the 
appointment of federal examiners, the Attorney General must certify with respect to an eligible 
jurisdiction that (1) he has received meritorious complaints in writing fi'om twenty or more 
residents of the jurisdiction alleging that they have been denied the right to vote under color of 
law on account of race, color, or membership in a language minority group (defined as persons of 
Spanish origin, Asian Americans, American Indians, or Alaskan Natives), or (2) “in his Judgment 
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(considering, among other factors, whether the ratio of nonwhite persons to white persons 
registered to vote within [the jurisdiction] appears to him to be reasonably attributable to 
violations of the fourteenth or fifteenth amendment or whether substantial evidence exists that 
bona fide efforts are being made within [the jurisdiction] to comply with the fourteenth or 
fifteenth amendment), the appointment of examiners is otherwise necessary to enforce the 
guarantees of the fourteenth or fifteenth amendment.” 

Jurisdictions eligible for federal examiner certification by the Attorney General include all 
of those covered under Section 203 in the states of Alaska, Arizona, Louisiana, Michigan, 
Mississippi, and Texas, as well as three counties in California, four counties in Florida, three 
counties in New York, and two counties in South Dakota. Currently, there are twenty-six Section 
203 covered jurisdictions which are certified by the Attorney General for federal examiners (three 
in Arizona, six in Mississippi, three in New York and fourteen in Texas). 

The Attorney General cannot on his own authority designate jurisdictions for federal 
examiners or observers in the remaining counties currently covered under Section 203 but not 
covered by Section 4. The Attorney General can, however, obtain a federal court order 
designating a county for federal examiners pursuant to Section 3 of tlie Act, and has done so as 
part of relief in lawsuits under Section 203, among other statutes. At present there are fifteen 
Section 203 covered jurisdictions eligible for the assignment of federal observers based on court 
order designations. Federal observers have monitored eight elections in six such jurisdictions so 
far in 2006. In addition, the Department can and does send its own personnel to monitor 
compliance with Section 203, So far in 2006, Department personnel have monitored elections in 
sixteen Section 203 covered jurisdictions. 

We hope the Subcommittee finds this information helpful. Please do not hesitate to 
contact us if we can be of further assistance in this or any other matter. 

Sincerely, 



William E. Moschella 
Assistant Attorney General 
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Letter from Loren Leman, Lieutenant Governor of Alaska, in response to 

TESTIMONY BY THE LEADERSHIP CONFERENCE, AND A REPORT BY NATIVE AMERICAN 

Rights Fund Attorney Natalie Landreth, and law student Moira Smith, 

PRESENTED BEFORE THE SUBCOMMITTEE ON THE CONSTITUTION 


State Capitol 
luneau, Alaska 99801 
907.465.3520 465.5400fAX 
www.ltgov.slate.ak.u5 


April 17, 2006 





Lieutenant Governor Loren Leman 


5S0 West 7th Ave, Suite 1700 
Anchorage, Alaska 9950! 
907.269.7460 269.0263 fax 
Li_Goveriu>r@gov.statc.ak.us 


The Honorable Steve Chabot, Chairman 
Committee on the Judiciary 
Subcommittee on the Constitution 
U.S. House of Rqsresentatives 
129 Cannon House Office Bldg 
Washington, DC 20515 

Dear Chairman Chabot: 

As the Chief Election Official for the State of Alaska, and its first Statewide elected 
official of Alaska Native descCTit, I provide this written statement in response to 
testimony by the Leadership Conference and a report by Native American Rights Fund 
attorney Natalie Landreth and law student Moira Smith heard recently in the U.S. Flouse 
Judiciary Subcommittee on the Constitution. 

At issue for Alaska is the false assertion and, since the publication of the LandrelbySmith 
“report,” confusion about Alaska’s compliance with the federal Voting Rights Act of 
1965. Let me assure you, we are in compliance. Happily so. 

The NARF report contains many inaccuracies and false assumptions. I will not take 56 
pages to rebut them all, but will point out some of the obvious ones. .1 note that the 
authors rliemsel.ves found it difficult to compile their comments as they use overlapping 
jurisdictions of information (such as boundaries of the four regions of the Division of 
Elections that differ from the boundaries of regional Native corporations) - making 
comparisons of statistics fairly impossible. 

Beginning with the assertion that Alaska holds English-only elections - that is false. The 
Division of Elections provides written materials in Tagalog for those precincts with a 
high population of Filipinos and oral assistance to voters in areas where the Native 
language has been fraditionally unwrittea The Division’s language assistance program 
has been precleared by the Deparlmrat of Justice. 

The report i,s inaccurate in its statement that inconsistent language assistance is provided 
tO' Alaska Natives. It is the Division’s policy to hire a poll worker who is fluent in the 
local language in each polling place. When an individual who speaks this language 
cannot be identified to physically work in the polls, another qualified person within the 
community is, identified to be available should there be the need for language assistance. 
In the specific communities the report references on page 32 regarding survey results of 
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Honorable Steve Chabot 
April 17, 2006 
Page 2 

language assistance, the Division confinns that tiiere were indeed either poll workers who 
speak the language or someone else identified in fixe cbininunity to provide language 
assistance. The report writers may have based their assertion that, “Alaska Natives resort 
to self-help” on the Division-sponsored use of volunteers to provide Native language 
assistance If .so, the report’s authors appear to be confused. Our Native language 
volunteers work with the Division to provide voluntary translation services to their fellow 
Alaskans. 

As I am personally acquainted with several of the Alaska Native elders quoted in this 
report, I contacted one - Sidney Huntington. He had a hard time hearing on the phone 
without his hearing aid or a person present to assist him and so communication was 
difficult. In an attempt to communicate with him through family, I called for his son 
Roger at his home and reached his wife Carole (Sidney’s daughter-in-law). When I told 
her the reason for my call, she responded^ “I run the elections (in Galena) and Tve never 
seen this (lack of translators) as a problem.” She discussed how elections work in 
Galena. The elderly can get transportation and come in to the polling station with a 
friend who helps them understand the language and what’s on the ballot. The poll 
watchers allow the voter and his/her helper to discuss the ballot in a side area wthout 
interruption from (well-wishing) friends. 

She went on to say that no one in Galena speaks only the Athabascan [Koyukon] 
language, everyone is at least bilingual. She also told me that the Louden Tribal Council 
will announce in the community when it is available to take people to vole on election 
day and will pick up voters in a van and provide language assistance, if necessary. In my 
opinion, this is exactly how we should be providing voting assistance across Alaska. 

The report suggests that the Division contact the Alaska Native Language Center. The 
Division of Elections has contacted tliis Center at the University of Alaska on several 
occasions. Its director Lawrence Kaplan has advised the Division that many of the 
speciali 2 ed words used in conducting an eleefion are difficult to translate and “the 
translations might be hard to understand because the particular vocabulary is not 
established (ballot, voting machines, polls, etc),” He confirmed that the Division’s policy 
of providing Native language speakers at polling places for oral translation would be of 
more assistance to voters than, say, translating the Division’s website. The Division 
identifies translators for this purpose through previous contacts and through election 
worker recruitment forms which help identify those who speak another language. 

The Voting Rights Act (Sec. 1973aa-la (c) provides that, 

“where the language of the applicable minority group is oral or unwritten or in the 

case of Alaskan natives and American Indians, if the predominant language is 

historically imwritteii, the State or political subdivision is only required to furnish 

ora! instructions, assistance, or other information relating to registration and 

voting.” 
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Based on the advice of the Alaska Native Language Center, the Division has complied 
with this section of the Act, and has done so with the Department of Justice’s approval. 
The absence of any complaints in the last 1 5 years demonstrates that our program is 
working. 

Ihe suggestion that the Division of Elections is inaccurate in its interpretation of this 
portion of law is also not true. Instead, other information in the NARF report supports 
the Division. The report states, 

“Senator Gravel recognized the extent to which Alaska Native languages were 
spoken in Alaska. . .he argued that ‘language is not a barrier for [Alaska Natives] 
recognizing what is in their interest in voting’ and he questioned Alaska’s ability 
to comply with a bilingual voting assistance requirement because ‘there are some 
Native languages which are not written languages’. 

The report also refers to a letter from Alaska’s U.S. Senator Ted Stevens to Senator 
Tunney, Chairman of the Judiciary Subcommittee on the Constitution. In this letter 
Senator Stevens wrote that, 

“writing systems for only a few of these languages have ever been developed, 
and those only recently. In some of the languages, there is no word for “vote” and 
“ballot.” Inclusion of Alaska under this legislation would be extremely 
burdensome. By Alaskan statute, assistance is provided to any voter with either a 
language or a physical disability. Plain and simple, Alaska does not discriminate 
against Alaska Natives in voting.” 

Thus, the legislative record supports the Division of Elections interpretation of Sec. 203. 

As to the report’s assertion that there are no polling places in 24 Native villages, let me 
explain. In Alaska 150 communities are identified as Pennanent Absentee Voting (PAV) 
locations. However, each of these has an absentee voting official to assist with voting. 
When establishing a PAV location, the EHvision embarks on a stringent process ~ 
including public comment, regulation review by the Department of Law, notification sent 
to minority groups, and preclearance of these regulations by the DOJ. 

In my capacity as Lieutenant Governor, I also communicate with legislators from 
affected areas as well, so they can be prepared to canvass their constituents about whether 
this method of voting is the best for their voters in that community. Voters in a PAV 
community are sent a letter with an absentee ballot application for each election 
conducted by the State of Alaska. This program has actually resulted in an increase in 
voter participation in these communities. 

The report also says that in 2000 and 2004, polling places were changed just one month 
before the election and not “precleared” until Novanber 29. Polling place changes are 
sometimes inevitable. Anyone familiar with elections knows that a polling place can be 
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suddenly imavailable due to a fire, a heating system not working, construction, or any 
other such circumstance. Finding another polling place in these circumstances happens at 
the last minute and cannot be precleared by DOJ before Election Day. This is not 
specific to Alaska, nor is it specific to Alaska Natives. 

Additionally, the report claims that no federal observers have been d eployed to Alaska. 
This also is not true. In 2004, federal observers fiwm the Department of .Tustice were 
onsite in Kodiak. They wanted to see how the State complies with the Voting Rights Act 
regarding the use of lagalog in that election. There were no iiregulaiities noted, except 
that some voters reported to the State that they were intimidated by the federal observers. 

1 assure you that I am committed to so^ng all Alaskans fairly — and this is also true of 
the Director and all the employees in our Division of Elections. If necessary, I am 
willing to provide further comment about Alaska as you review compliance with the 
Voting Rights Act. 



Lieutenant Governor 


cc: Honorable Jerrold Nadler, Subcommittee Ranking Member 

Honorable F. James Sensenbrenner, Jr., Chairman, U.S. House Judiciary 
Committee 

Honorable John Conyers, Jr., U.S. House Judiciary Committee Ranking Member 

Honorable Don Young, U.S. House of Representatives 

Honorable I'ed Stevens, U.S. Senate 

Honorable Lisa Murkowski, U.S. Senate 

Governor Frank Murkowski, Alaska 
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Letter in support of reauthorization from Larry Naake, Executive Director, 
National Association of Counties (NACO) 



May 4, 2006 

Honorable F. James Sensenbrenner, Jr. 
Chairman, Judiciary Committee 
United States House of Representatives 

2449 Rayburn House Office Building 

Washington, DC 20515 


Honorable John Conyers, Jr. 

Ranking Member, Judiciary Committee 

United States House of Representatives 

2426 Rayburn House Office Building 

Washington, DC 20515 


Dear Chairman Sensenbrenner and Ranking Member Conyers: 

! am writing on behalf of the National Association of Counties (NACo) to support reauthorization 

of provisions of the Voting Rights Act that are scheduled to expire on August 6, 2007. I am also 

writing to bring to your attention the need for increased federal resources to assist counties in 

complying with Section 203. 

Section 203 requires counties to translate voting materials and provide assistance in certain 
languages spoken by a significant number of voters within a county. However, inadequate 
allocation of federal resources severely hampers the effectiveness and ability of counties to serve 
the needs of voters who are limited English-proficient. In particular, 1 write to seek your 
assistance with the following: 

1) Funding for activities of the Census Bureau, The Census Bureau is required by law 
to compile the list of counties and other jurisdictions required to provide language 
assistance under Section 203. In the past, the Census Bureau has not received 
dedicated funding for activities in support of Section 203 and, as a result, does not report 
data in more detail than specifically required under the Voting Rights Act. This means 
that while race and other data relevant to redistricting are reported by census tract, block 
group, and Voting District, language data is only reported by jurisdiction. As a result, the 

Justice Department has urged counties to use correlative data such as the last names of 

registered voters to allocate bilingual poll workers and other resources within the county. 

With sufficient funding, the Census Bureau would be in a position to provide many 
counties with a better source of demographic information for targeting language 
assistance efforts within the county. 

Updating coverage determinations under Section 203 will test the resources of the 
Census Bureau in their transition to the American Community Survey. Beginning in 
2010, the American Community Survey, rather than decennial long form, will be the 

source of information such as English proficiency, citizenship and educational attainment 

used to determine which counties are covered under Section 203. Five years’ worth of 
sampling data from the American Community Survey collected between 2006 and 2010 
are necessary to compile this information. NACo urges full funding for the American 
Community Survey in the strongest possible terms, particularly given that the collection of 
data for group quarters has already been delayed by a year due to insufficient funding. In 
this context, it is even more important that the Census Bureau receive sufficient funding 
for the American Community Survey and activities under Section 203, Further, Congress 
should provide for advance testing to ensure reliability of the data upon its release in 
2012 . 
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2) Funding for efforts to promote English-language fluency. Many limited-English 

proficient voters would prefer to mark their ballot in Engiish. However, lack of availability 
of English as a second language classes is a major barrier to the fluency required to 
understand the choices on a ballot. There is great demand not only among recent 
immigrants but also naturalized citizens who do not speak English with a high degree of 
proficiency or who are native-born speakers of a language other than English. In fact, 
demand greatly exceeds the supply of ESL classes and there are long waiting lists and 
shortages of ESL instructors in many counties. The federal government should do more 
to promote opportunities for those who wish to become more fluent in the language 
spoken by the majority of citizens of our nation. 

Reauthorization of the Voting Rights Act will protect the right of every eligible citizen to vote 
without discrimination and is a key legislative priority for the National Association of Counties in 
the 109 "' Congress. We urge you to consider the requests outlined above and look forward to 
working with you to secure new and improved tools for counties to partner with the federal 
government in protecting the franchise and promoting minority voter participation. 

If you have any questions on NACo's position on reauthorization of the Voting Rights Act or 
related issues, please contact Alysoun McLaughlin, Associate Legislative Director, at 202-942- 
4254 or amdaughlin@naco.org. 

Sincerely, 

Larry Naake 
Executive Director 
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Letter in opposition to reauthorization from Mark C. Scott, Esquire, 
Commissioner, Office of the Commissioners of Berks County, Pennsylvania 



Office of the Commissioners of Berks County 

Mark C. Scott, Esq., Commissioner Be.fe aunty Services Ccuer-u* floor 

633 Court Street 
Reading, PA i960I-43i0 
61(^478-6130 
610478-6139 Fax 
www.co.berks.pa.us 


April 21, 2006 

Representative James Sensenbrenner, Chairman 
House Committee on the Judiciary 
2449 Rayburn Building 
Washington, D. C. 20515 

Dear Chairman Semsenbrenner, 


ftTvS “iSr" requirements of 

^ese requirement under Sec.203 and 4(0(4) unuecessaniy divide our nation by language to 
Berks County, we have expenenced the ugly divisions caused by language first hand In 2003 
the Justice Departatent sued Berks County for not providing enough Spanish language voting ’ 
assistmce md for not creatmg a fiiendly polling environment for Spanish speaking voters As 
a result of this lawsmt, and an ensuing lopsided settlement, our county is now required to hire 

Spanish speaking poll workers and print ballots in Spanish. ^ 

As you can iinaffne, this is an issue about which people feel very strongly. Many of my 
constituents, including many lifelong Democrats, have expressed to me their outrage ageing 
forced to pay the cost of providmg voting assistance in Spanish. For more than 200 years 
English has been the common unifying language of the United .States. In Berks County tliis 
tadihon IS being rapid y overtaken by a form of linguistic separatism that threatens the very 
fabric of oxir cominon Amencan culture. ^ 


ae heavy-handed and overly aggressive tactics used by the Justice Department to prosecute 
Berks CcMty were entirely unjustified. Ihroughout this ordeal, DOJ lawyers have treated 
county officia s. including myself, with a high degree of condescension or contempt I truly 
believe most Amencans would beoutragedif they knew the kind of intimidation and bullying 

their tax dollars are financing in the cause of official multilingualism. ^ ® 

There is absolutely no reason why Berks County should be required to hire bilingual poll 
workers and print ballots m Spam'sh. It is already the law of the U.S. that m order to Lturalize, 
and therefore acquire the nght to vote, immigrants must demonstrate the ability to “read, write, 
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The federal goveniment should not be spending tax dollars to prosecute Berks County and others 
and « voters must be abletoread 

LCZralr"— dbSw”^^^^ 

election day (42USC1973aa-6). This is prefetJbletotSte^^^^^^ 

English ballots on U.S. citizens exercising their right to vote, not on tapayers. ; 

The hi^ cost of multilingual elections, in both monetary and societal terms, is not justified The 
^ount of money expimded to hire bilingual poll workers and print Spanish language baUots to 
Berks County has resulted m minimal suffrage by the affected populaLn, The LptZim of 
Justice has provided no statistical evidence that voter participation increased as a rLlt 

In many instances multi election materials are not even used by voters. It is mv understanding that 
a 1987 report by the Government Acoounlability Office (GOA) found nearly half (46%') of ^ 

S^omettLTbfrf 

written minority Jguale LsSanl”' of respondents indicated that NO ONE used 

Tire resentments and hostilities fueled by multilingual elections and federal efforts to impose them 
on states and counties far outwaii* any marginal, short-tenn benefits to those^ ISed to 
help. In Berks County, we are seeing this first hand. mienaeo to 

U S. to a long history of expecting all Americans, including new immigrants to vote in 
English. This concept ,s at the core of our great “Melting Pot” heritage in thf U.S, which to 
enabled us to forge one nation out of millions of immigrants from all over the world At a time 
of record immigration, it is vital for us to return to this important tradition. 


Sincerely, 



cc: Committee Members 

Pennsylvania Congressional Delegation 
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Letter in opposition to reauthorization from Steve Tatarenko, Councilman, 

Clifton, New Jersey 


N®w Jebsk 


Stsfan T&tasemo 

SSII’BUSLaMS 

Cimm, Nsw Jssss? 0701S 
a?3~f77-4S20 

F« 973-470-8*64 Via Fax 10 (202) 225-7682 

,2006 

Represeiustive Janies Senseabrennei*, Chairman 
House Committee on rhe Judiciary 
2134 RHOB 
Washington. D.C. 20515 



Dear Chairman Sensenbrenner: 

I urtdCi'Siand your commitice is considering leauthorieing the mnlrilingual voting 
provisions of the Voting Rights Act (VRA). 

As an elected official in a city that has experienced the arrogant and unresponsive 
manner in which the U.S. Department of Justice (DOJ) enforces those rouli.lmgiwi 
voting provisions, I urge you to make major overhauls or better still, allow them to 
expire alrogeiher. 1 also wani: lo bring your ancniion lo fact that m enforcing its 
interpretation of the multilingual voting requirements, DOJ officials are engaging i n 
"surname analysis" of voter registration rotes, someitiing that I and others view as 
veiy close to ethnic profiling, a practice thsi has no place in a diverse democracy iilte 
ours. 

The City of Clifton is located in Passaic County.New Jersey. In 1999 to settle a DOJ 
lawsuit charging the County with VRA violations. Passaic Coun^ entered into a 
consent decree that allowed DOJ to supervise the coumy-s compliance with the Act. 

In March 2000 DOJ officials informed the City that by using a technique called 
‘■sunjamo analysis” of voter registration roles DOJ had deieronncd that the City had 
to add 7 additional bilingual -Spanish voting districts to its preousimg 26, raising the 
number of bilingual districts to 33 out of a total of o3. 

The City subsequently protested to DOJ saying w= saw iinle evidence of the need to 
incrense the number of such hi lingual voting distncts P^«g out to it was ve^ 
.-/..ciTurn iheCitvto imolement thcsc. The City had previously asK 


DOJ for'eopies of the voter lists nna inioiniuuo.. v.„ 

analysis." But DOJ officials refused repeated requests to produce the infommion 

mpthodoloav. 
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Mr. Ctaintian. the'City of Clifton’s experience with DOJ’s enforcement of 
raviUiliagual ballot requireraents of the VRA points up the need for the following 
changes / remedies to the law. 

. DOJ’s use of “surname analysis" of voter registration tolls is deeply offensive 
and should be banned as a technique for the classification of American citizens 
into ethnic groups in which they may not wish to be classified. DOJ has access 
to more accurate Census long-form data, which should be used instead. 

• DOJ should be required to fiiily disclose ail pertinent data and information to 
any county or sub-county jurisdiction such as a municipaiity facing it 
implementation of rnuliiiinguai voting requirements with sufficient lime to 
review and challenge the information in advance of laving to implement any 
DOJ directive, order, or request. 

• Ail such DOJ determinations and decisions should be rcviewable in coun. 

While these changes are urgently needed, and would be a big help to cities like 
Clifton, i would also like to register my objection to the multilingual voting 
requircnienis of the VRA ihcmselves. 

These requirements under See. 203 and 4(0(4) ore redundant and unnecessaiy. 
Immigrants are required to learn English in order lo natoraliae. And cities aqd 
counties should not be burdened with the difficult and costly process of providing 
bilingual ballots, voting materials, bilingual poll workers, etc, in the event immigrants 
fail to meet their responsibilities to do so. 

As intcipreied and applied by DOJ ihe law already specifies that any voter can bring 
an inteipreter into the voting booth with diem if they cannot understand a ballot 
written in English. That puts the responsibility for the inability to speak our nariona! 
language on die individual voter where it belongs and not on local taxpayers. 

As a naturalized American citizen who speaks four languages, I appreciate the 
benefitsaif multilingualism more than most. But more than ever before in our history, 
today wc need to reinforce the concept of a common language and full assimilation to 
our American "Melting Pot." That itteatis conduaing official government business 
including our elections in a single language - our common language as Americans - 
the English language. 


Sreve Tatarenko 

City CouBcUman. Clifton, NJ 


2 5 4^''^ 
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Prepared Statement of Jan Tyler, former Denver Election Commissioner, 

Denver, Colorado 


STATEMENT OF 
JAN TYLER 

FORMER DENVER ELECTION COMMISSIONER 
FOR THE 

HOUSE COMMITTEE ON THE JUDICIARY 

“LEGISLATIVE HEARING ON H.R. 9, A BILL TO 
REAUTHORIZE AND AMEND THE VOTING RIGHTS ACT 
OF 1965: PART II” 


HEARING ON 
Thursday, May 4, 2006 

This statement is to convey my opposition to the renewal of Section 203 
and Section 4(f)(4), the language provisions of the Voting Rights Act of 
1965, as amended. 


Introduction 


126 


We were told the Commission had to implement an extensive program to print 



since 2002 to comply. 


No Judicial Review 

The VRA commands that there be no judicial review of coverage 
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language is English, but who marry and take on Hispanic, Asian, or surnames 
of other covered language minority groups, do not need bilingual ballots. 

Surname analysis is also insulting to immigrants who have naturalized and 
learned English in order to vote. This is why some jurisdictions get furious 
responses from both Spanish and, of course, English speakers who are 

outraged that they have been singled out just because of a Spanish sounding 

surname. 

The DOJ should be barred from using surname analysis. It should also be 
prohibited from requiring covered jurisdictions to use surname analysis for the 
purpose of implementing Sec. 203. Instead, Census data should be used to 
target only those voters who identify themselves as speaking English “not at 
all” or “not well.” 

Conclusion 

Members of the Committee, I care about how we administer our elections. 
There is a difference, and will always be a difference, between the perspective 
of an Election Administration professional, whether elected or serving as a 
career appointee, and those who are political activists. 

As an Election Administrator, I urge you to decline to renew Section 203 and 
Section 4(f)(4) of the Voting Rights Act. 


o 




